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S5%?2?££ %£ IAL AND *™ 


People of the State of New York 
against 

Sn t «? E U S n CheSt * r Dorris 

I 

Defendants 

People of the State of New York 
against 
Bernard Geik 

Defendant 

People of the State of New York 
against 

Murad Nercessian 

Defendant 


-x 


-x 


ORDER TO 
SHOW CAUSE 


UFon a reading of the annexed affidavit of Special 
Assistant Attorney General Stephen J. pallia; it ia 

that the United states Attorney for the Southern District 
of New for* and the chief United States .Marshal show cause why 
an order of this Court should not he entered directing then to 
produce Detective Robert Leuci before a Grand Jury empanelled 
by this Court; and it is further 

that the United States Attorney for the Southern District 
of row York and the Chief United States Marshal shew cause why 
they should not desist from interfeing with and preventing the 
aFpearar.ee and testimony of Detective Robert leuci before a 
Crand Jury empanelled by this Court; and it is further 








ORDERED: that this writ is returnable before this Court on 
May 1974 at 10:00 o'clock in the morning in the Criminal 
Courts Building located at 100-Centre Street, New York County 



'—' Jc..n M. Murtach 
Justice of -the Supreme Court 




SUPREME COURT, STATE OF NEW YORK 
EXTRAORDINARY SPECIAL AMD TRIM 
COUNTY OF NEW YORK ' . 


People of the State of New York 
against 

Emmet Cusack, Chester Dorris and 
John McElhearn 


Defendant 


x 


People of the State cf New York 
against 
Bernard Geik 


Defendant 


x 


ORDER TO 
SHOW CAUSE 


People of the State of New York 
against 

Murad Nercessian 


Defendant 


x 


x 


STEPHEN J. FALLIS, being duly sworn, deposes and says: 


I am a Special Assistant Attorney General in the Office 
of the Special Prosecutor who is charged with the responsibility 
of prosecuting the above entitled indictments in which Robert 

£ O * * ^ ■? r* "* ^ ^ ^ 

this case. 


T “ mm ^ ' i • •• • • ' fcU *.t. * - - ^ _ 

A —... .. A U44 W.3 Xli 


This affidavit is made in support of this office's 
request for an order to show cause directing the United States 
Attorney and the Chief United States Marshal for the Southern 

District p~ - re. : - ■ • fcru ? r-*-d 

Jury in Le>* id - •- ..by jo tn-.. r ***- • — y 

mm 

matter:; under inv . . t icjution by that body. 

.J 

mm 

— *s 

x 


■ iui.u uior.i. J concerning 

















Detective Robert Leuci is presently employed as a 
• • New York City Police Officer. During 1971 and part of 1972 , 

Detective Leuc* became an undercover police agent in cooperation 
|| with the Knapp Commission and the United States Attorney's Office. 
During that period of tine Detective Leuci had a number of con¬ 
versations with corrupt individuals in the New York City Police 
Department and in the criminal justice system Many of these 
conversations were electronically recorded by an electronic de- 
, vice which was concealed on Leuci's person. 

i 

In 1972, Detective Leuci testified in a federal crim.i- 

I 

. nal trial. He admitted that he had been previously involved in 
four prior criminal transactions, but he denied any further 
complicity in wrongdoing. 

In August of 1973 the United States Attorney re¬ 
ferred Detective Leuci and the evidence he accumulated to this 
u office, because the federal government did not have jurisdiction 
to prosecute the crimes disclosed by the evidence. This delay - 
, of approximately two years - has caused difficulties in present¬ 
ing these cases to the Grand Jury. 


As a result of Leuci's testimony, which was corroborat¬ 
ed in each case by an electronic recording, the Extraordinary and 
Special Grand Juries of Bronx County, Kings County, and New York 

< County r • turned indictments. Detective Leuci has also been a 

II witness in several other ca-'-s 1 

v-j.—, ,...^_n a~c pending oefore the 

Extraordinary and Special Grand Jury in New York County. 

On April 13, 1974, Detective Leuci advised me that 
he had previously testified falsely in the federal prosecution 
and that he wanted to r^ke a full a-d complete disclosure to us 

c ' i . 1 »••• -*iviti . indicated that hi: 

criminal artivi t < or. i.ir nv, ,-u-i* u. l .. . „ , . . 

had previously admitl J 


criminal uotivit’Oi. far exceeded v.li-it ho 

in the cour-.c of the federal trial . 








Detective Leuci advised me further 
these otters to me he wished to j. v _. 


in <ddition to divulging 
these criminal trans¬ 


actions to the United States Attcrr..'-* in 
Districts in New York. I told Leuci that 
procedure he suggested was reasonable. 


the eastern and Southern 
I thought that the 


Thereafter, I attc . 
Detective Leuci. My efforts 
matter have fc eGn repeatedly 
Attorney's Office. 


pted to discuss these matters with 
tc obtain Leuci's testimony in this 
rustrated by the United States 


Last wee.\ Assistant United States Attorney Giuliani 
told IT,,., that his Office will r . ot permit Selective Level to appear 
« the Special Prosecutor’s office for questioning nor would 
Giuliani disclose any facts concern!.-.. Detective Leuci ’s 
recantation. After my conversation with Giuliani, an investigator 
fron this office was permitted to see Detective Leuci, only after 

I had guaranteed that we would not serve Leuci with a subpoena 

nor would the investin'- -n- • . . 

J --°- Gues.icn mm about his prior misconduct. 

additio.. tc my conversation with Assistant United 
States Attorney Giuliani. I also discussed the matter with 
Detective Leuci. Leuci advised me that an Assistant United States 
Attorney had trderai him not to reveal his new disclosures of 
the misconduct to members of this office. 

LaStly ' tha Unitcd States Attorney's Office has taken 
a&Sitica*i seeps to prevent Detective Leuci from beir.r submrer.acd 
before a state Grand Jury. Prior to last week Leuci had been _ _ 
body-guarded by Sew X °rk City Police Officers for a nurber of 
1 s. Aft.i ..... recantation Detective Leuci was transferred to 
the custody of Federal .marshals in order to prevent his being 
-ore «.n Lutraordirary ; r.d mini T ..«. .■ 


su- -o r.r* 


3 










These actions of the United states Attorney in prevent¬ 
ing Detective Leuci from divulging .id iiticr.al criminal activities 
and from testifying before our Grand Jury is an arbitrary and 
unwarranted intrusion into this State's prosecutorial, juaicial, 
and Police functions. It has impeded the preparation for trial 
of outstanding indictments pending before this court. It has 
seriously obstructed the presentations of other criminal cases 
pending before our Grand Jury. 

We have repeatedly offered our cooperation in this 
investigation - unfortunately that offer of cooperation has 
been rejected by the United States Attorney. 

We are seeking to obtain evidence of Detective Leuci s 
testimony and recantation so that we can intelligently appraise 
the trial status of outstanding indictments and to determine 
whether we can and should vouch for Leuci's credibility to a 
Grand Jury or a petit jury. 

Wherefore your decorent respectfully requests that this 

Court direct the United States Attorney for the Southern District 

of New York and the Chief United States Marshal to produce 

Detective Pobert Leuci before the Extraordinary Special Grand 

Jury in New York County and that they desist from interfering 

with and preventing the appearance of Detective Leuci before the 

Grand Jury. 

II 



Sworn to before re 
this 1st day of Nay 1974. 



s 
















SUFKFMF. COURT OF THE STATE OF MEW YO'IK 


EXTRAORDINARY SPECIAL A!JD TRIAL TERM 
COUNTY OF lit ■ YORK 


THE PEOPLE OF THE STATE OF MEW YORK 


— (iCiiin«t — 


Ur not J'lr.ncl'., i.’Iioutor lion; j 3 
and Join IVCllhciarn 


Defendant 


r.r. ) 

A'I ) 

-- \ 


.:t to • crvru 

/.!•*:'Ii.'WT'V 


MAURICE H. MAOJARI 

OrriCE OF THE SPECIAL STATE PROSECUTOR 
2 WORLD TRADE CENTER 
NEW YORK. NEW YORK 10047 






— • -— — — — ' auAAja AlvlYTI 

COUNTY OF NEW YORK 

People of the State of New York 

— X 

e 

e 

against 

: 

' 

Eomet Cusack, Chester Dorris and 

John Me: Iheara, 

t 

Defendants. 

• 

a 

e 

People of the State of New York 

against 

Bernard Gelk, 

•—X 

• 

• 

• 

• 

NOTICE OF 
: REMOVAL 

Defendant. 

• 

• 

People of the State of New York 

‘••X 

• 

a 

against 

a 

a 

Murad Nercessian, 

a 

a 

Defendant. 

a 

a 


SIRS: 

PLEASE TAKE NOTICE that a verified petition, 
a copy of which is annexed hereto, retaoving to the Southern 
District of New York the Order To Show Cause, directed to 
the United States Attorney and the Chief United States 
Marshal of the Southern District of New York, which is 
presently pending in the Supreme Court of the State of 
New York, County of New York, under the caption set forth 
above, was filed this day with the Clerk of said District 













W.13M 





v - u ' u «- pursuant to the provisions of Title 28 U.S.C. 
f 1442(a)(1). 

Dated: New York, New York 
May 1, 1974 


Yours, etc.. 


PAUL J/7 CURRAN " 

United Statoe Attorney for the 
Southern District of New York, 
Attorney for the Petitioner 
Office and Post Office Address: 
United States Courthouse 
Foley Square 


New York, New York 10007 
Telephone No.: (212) 264-6318 


TO: 

CLERK, SUPREME COURT 
STATE OF NEW YORK 
EXTRAORDINARY SPECIAL 
AND TRIAL TERM, 
COUNTY OF NEW YORK 
100 Centre Street 
New York, New York 


MAURICE H. NADJARI, ESQ. 
Special State Prosecutor 
2 World Trade Center 
New York, New York 10047 









UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


—X 


SPECIAL STATE PROSECUTOR OF THE 
STATE OF NEW YORK, 

Plaintiff, 

• V - 

UNITED STATES ATTORNEY FOR THE 
SOUTHERN DISTRICT OF NEW YU.'JC 
AND DIRECTOR, U.S. MARSHALS 
SERVICE, 

Defendants. 

—. -x 

TO THE JUDGES OF THE UNITED STATES DISTRICT 
COURT FOR THE SOUTHERN DISTRICT OF NEW YORK: 

Petitioner*, the United States Attorney for the 
Southern District of Hew York and the Director, United 
States Marshals Service (formerly Chief United States 
Marshal) defendants in this action, by Paul J. Curran, 

. iti’ r ' / 

United States Attorney for the defendants, respectfully 
state on information and belief that: 

1. On May 1, 1974, the United States Attorney 
for the Southern District of Hew York was served with on 
Order to Show Cause, returnable May 2, 1974, at 10:00 
A.M. before John M. Murtaugh, Justice of the Supreme Court, 
State and County of Hew York, why an order should not be 
entered directing said United States Attorney and the 
Chief United States Marshal to produce Detective Robert 
Lcucl before a State Grand Jury, and ordering them to 
cease interfering with the appearance of Robert Lcucl 
before said Grand Jury. 

2. The United States Attorney for the Southern 
District of Hew York, and the Director, United States 
Marshals Service, (formerly Chief United States Marshal) 
are officers of the United States. 


PETITION FOR 
REMOVAL 

74 Civ. 









3. The relationship of the United States 


Attorney for the Southern District of Mew York and the 
Director, United States Marshal's Service for the Southern 
District of Mew York to Detective Leucl which is alleged 
In the papers submitted in support of the Order to Show 
Cause as the basis for the defendants' obligation to pro¬ 
duce Detective Leucl before the State Grand Jury arises 
solely from past and continuing federal criminal investiga¬ 
tions conducted by the defendants with Detective Leucl's 
assistance; and tho Order to Show Cause which is the sub¬ 
ject of this removal action seeks to direct the United 
States Attorney for the Southern District of Ne*> York and 
the Director, United States Marshal's Service, to act under 
color of office as officers of the United States. 

4. The aforesaid Order to Show Cause may there¬ 
fore be removed pursuant to the terms of 23 U.S.C. 11442(a) 

<D. 


WHEREFORE, it is respectfully requested that the 
aforesaid Order to Shew Cause be re ycd to this Court for 
hearing and determination pursuant to 23 U.S.C. $1441 et sag . 
Dated: 'lew York, Mew York 
May l, 1974 


Yours, etc. 

PAUL J. CURRAM 

United States Attorney for the 
Southern District of Jew York 
Attorney for the Petitioners 
Office and P.0. Address: 

U.S. Courthouse 
Foley Square 
Now York, N. Y. n007 
Tel. Ho. (212) 264-6313 









vr.RTricATins 

STATE op KEW Y<HK ) 

COUKXY OF KLW YORK : B*.: 

southern district of klw york) 

PAUL J. CURRAH, being duly sworn, deposes and says 
that he is the United States Attorney for the Southern 
District of Lew York, and as such has charge of the above 
entltlud action; that tic has read the foregoing petition 
and knerus the contents thereof, and that the saiat- is true 
of hia cam knowledge, except as to those natters herein 
seated to be alleged on information and belief and that as 
to those natters he believes It to be true. 

That the sources of deponent's information and 
the grounds of his belief are official records and files 
of the United States. 



Sir: 

You will pi 
of which tht 
duly entered 
in the office 

Dated, N. Y., 



Sir: 

Please toke 
U':ll be presen 
ture to the Hi 
at the office c 

Borough of _ 

Sew York, on 

or ^pkocm t) 
heard. 

Dated, N. Y., 


PAUL J. CURIUM 

United States Attorney 


To 


rvorn to before ne this 
1st day of I lay 1974. 


Uot-cry public 









Sir : 

You icill please take notice that a _ 

of which the within is copy, was this day 
duly entered in the within entitled action, 
in the office of the Clerk of this Court. 

Dated, N. Y., _ 19 


Yours, etc., 



United States Attorney. 
Attorney for _ 


Attorney for 


Sir: 

Please toke notice that the within _ 

will be presented for settlement and signa¬ 
ture to the Honorable _ 

at the office of the clerk, _!___‘ 


Borough of - City of 

Sew York, on the _ day of __, 

* ® - o’clock in the _ noon, 

or ^soon thereafter as counsel can be 
heard. 

Dated, N. Y., _ 19 _ 


Yours, etc., 


To 


United States Attorney, 
Attorney for _ 


Attorney for 


Court Index No. 


SUPREME COURT, STATE OF NEW YORK' 
EXTRAORDINARY SPECIAL Am TRIAL 
TERM ; COUNTY OF NEW YCRK 


People of the State of New Yc^K. 
-against- 

Emmet Cusack, Chester Dorris-and 

John McElhearn, _ 

-Defendants . 

People of the State of New York " 
-against- • - 


Bernard Geik, 


Defendant. 


People of the State of New York 
-against- • - 


Murad Nercessian, 


Defendant. 


NOTICE OF REMOVAT 


PAUL J. CURRAN 


Tel: Z6*-XOA 6318tfnfled States Attorney, 
Attorney for U» S . A« 


Due service of a copy of the within is 
hereby admitted. 

New York, _19 _ 


To 


Attorney for 


Attorney for 


Form No. CSA-33s-272 
(Rev. 1-28-66) 














UNITED states district court 
SOU i'HERN DISTRICT OE NEW YORK 


SUPREME COURT, STATE OF NEW YORK 
EXTRAORDINARY SPECIAL AtJD TRIAL TERM 
COUNTY OF NEW YORK 


People of the State of New York 
against 

Emmet Cusack, Chester Dorris and 
John McElhearn 


Defendants 


People of the State of New York 
against 


Bernard Geik 


Defendant 


AFFIDAVIT F 
SUPPORT OF 
ORDER TO 
SHOW CAUSE 


People of the State of New York 
against 


Murad Ncrcessian 


Defendant 


STEPHEN J. FALLIS, being duly sworn, deposes and says: 

I am a Special Assistant Attorney General in the Office 
of the Special Prosecutor v;ho is charged with the responsibility 
of prosecuting the above entitled indictments in which Robert 
Leuci is a principal witness. I am familiar with the facts in 
this case. 


This affidavit is made in support of this office's 
request for an order to show cause'directing the United States 
Attorney and the Chief United States Marshal for the Southern 
District of N w York to produce Robert Leuci before the Cran.l 
Jury in New York County so that he nay lie questioned concern ii | 
mailers under investigation by tha 1 body, and to desist f:c<j, 


interfei ing with and preventing the appearance of P tcctive iwu. 






















before the Grand Jury. 


The United States Attorney's Office has arbitrarily 
and unilaterally interrupted and disrupted the state judicial, j 
prosecutorial and police functions by improperly interfering with ! 
the states's efforts to obtain the testimony of a vital witness, j 
Everyday that this intolerable situation is permitted to continue \ 
the problems caused thereby increase significantly. 


New York States’ Interest 


Detective Robert Leuci is vitally important to New 
York's judicial, prosecutorial and police functions. As to ju¬ 
dicial interest. Detective Leuci is the People’s principal wit¬ 
ness in four outstanding indictments pending in Now York States 
Supreme Court. The preparation of these cases for trial and the 
handling of pre-trial motions in relation to these cases has al¬ 
ready been delayed and adversely affected by the absence of 
Detective Leuci. For example, we have an obligation to confirm 
or deny the existence of Brady material in relation to the Leuci 
indictments - we must learn the true facts of Leuci's recantation 
so we can honestly and truthfully advise the court and defense 
relative to this* issue. 


More fundamentally, Det. Leuci's recantation requires 
that we immediately reappraise those indictments to determine 
whether we can proceed with the cases and vouch for Leuci's 
credibility to a petit jury. Leuci's new disclosures obviously 
may have an important bearing on the validity of the indictments 
and may influence the proper determination of motions directed to 
tho:e indictments which are pending in state court. Moreover, 
the unresolved problem prohibits us from making state cases ready 
for trial. CA r failure to move those "indictments for trial may 

jeopardize the cases by exposing them to motions to dismiss for 
delay of prosecution. 


As to | .j os c ent or in 1 f urict i on 


-?- 


I 





Dct. Leuci is also a principle* witness in two out- 
j standing sealed indictments obtained by the Special Prosecutor's 
! Office. Those indictment's should not be public nor should the 
i prospective defendants be subjected to arrest if the disclosures 
of Detective Leuci will require dismissal of the cases. One of 
the defendants in fact has been actively sought since April 19, 
1974. He may be located or surrender at any time and the problem; 
will become an immediate dilemma. 

In addition there are three other investigations in¬ 
volving Leuci pending before the Extraordinary Special Grand Jury 

* 

in New York County. Leuci's testimony is crucial to the in¬ 
telligent completion of those investigations. The presentations 
of those cases has already been delayed for two weeks as a result ■ 
I of the intransigence of the United States Attorney's Office. 

Moreover, in each of these situations wo must make de¬ 
cisions as to which witnesses will be granted immunity - making 
these decisions without the Leuci information is the equivalent 

of shooting in the dark. 

I 

i 

j As to Police Functions 
i 

Because of the extensive corruption in the New York 
j| City Police Department which was demonstrated during the Knapp 
'! Commission hearings, the Governor created the Office of the Special 

j 

Ij Prosecutor. As a result of that action the investigation and 

!| 

prosecution of all police corruption is solely within the jur¬ 

is • 

l| lsdiction of this agency. 

jt 

11 i 

It is apparent that Detective Leuci's recent revelations 


J; denl predominantly with corruption in the Now York City rolice 
Department. Corruption in any county or city governmental agency 
is, of course, of vital and predominant interest to this State. 


|i 


The responsibility to eliminate it by investigation, prosecution 
' and more effective administration is almost exclusively the con¬ 
cern and function of the .State. Occasionally, the l'oder.,1 
Government because of int.-rsLal.u ramifications may have nemo 

t1 

-3- 






i jurisdiction in a state corruption case. Federal jurisdiction 
|l h3U alJ: ° bcin rcccntl y stretched to charge corrupt city police 
!j officcr3 for taking bribes by back door tax indictments. ob- 
Vi ° USly ' in tho nutur * of things, these tax prosecutions are 
| append, gos to the real crime-bribery-and arc therefore not as 
jj crucial as thc State corruption investigations. 

|i 

| Detective Lcuci, moreover, is presently a state law 

;j enforccrnent offic r, paid by the State of New York who has evi- 
; i dcnco of state crimes which hr wants to divulge. It is out- 
| ra ^ eous that a federal prosecutor would intervene in such a sit- 
! Uati ° n by blOCking state efforts to subpoena a voluntary state 
i witnoss or b V ordering a police officer not to disclose evi¬ 
dence of crime to state prosecutors. 

In a court appearance before the Honorable Arnold 
Bauman on May 2, 1974 Paul Curran, United States Attorney for 
the Southern District of New York conceded that the Special 
Prosecutor had a right to question Detective Leuci. He stated 
that he would make Lcuci available when he completed debriefing 
Leuci relative to his disclosures of misconduct. An article in 
the New York Times of May 3, 1974 quotes a Federal source who 
indicated the delay would be three weeks. 

The United States Attorney's Office has already had 
the exclusive possession of Leuci for two weeks. I submit that 
any witness can be debriefed in a matter of days and that the 
United States Attorney has simply advanced a specious justi¬ 
fication for their action. 

1 

The Special Prosecutor has at all times been willing 
to share Dot. Lcuci - we arc not seeking exclusive access. I 
nn sure that the United States Attorney cannot and will not assert 
that their "debriefing" operation is taking all day, everyday, 
seven days a week. 


Mr. Curr.-n in his court appearance advanced no othe. 
r.-uson for his; action. This we.,.', "justification" indicates that 


II 









i! 


I! 


thc United States Attorneys Office has displayed a reckless 
disregard for the sanctity of the State Criminal Justice System. 

The Special Prosecutor's Office sought to avoid in 
every reasonable way the litigation it is currently engaged in. 
The cause of law enforcement cannot be aided by disputes between 
State and Federal prosecutorial agencies, such disputes can only 
benefit corrupt public officials. However, we were left with 
no alternative in light of the serious problems confronting us 

and the uncompromising attitude of the United States Attorney's 
Office. 

The Special Prosecutor's Office has received a mandate 
from the Governor of New York State to investigate corruption 
m the Criminal Justice System. It is axiomatic that the Special 
Prosecutor's Office must set the example for all other prose¬ 
cutorial agencies in the State in adhering to the highest prin¬ 
ciples of justice and fairness. It is therefore intolerable 
for this Office to continue the prosecution of cases whose validi. 
ty in in doubt. Without access to Dot. Lcuci we cannot intell¬ 
igibly evaluate the cases which are pending as a result of his 
testimony and we can no longer vouch for his credibility as a 
witness. Therefore, if the application of the Special Prosecutor 
is denied we will have no alternative but to move to dismiss all 
indictments pending before the various terms of the Extraordinary 
Special and irial Terms of the State Supreme Court. 


Federal Interference with State Functi 


on 


Law enforcement agencies are occasionally passively 
non-cooperative with each other. They may decline to make their 
own witness or evidence available to another agency. The other 
agency may not be able to independently obtain jurisdiction over 
thc witness or obtain the evidence. 

That is not the situation presented here. The United 
States Attorney's OIJicc has actively blocked and impeded ih- 
pi osecutori al , judicial, and police /unction. 


Cl al o 











Detective I.euci is already a State; witness in pending 
trials and current grand jury investigations. lie has indicated 

that he wants to make full disclosure to the Special Prosecutor 

i 

of his criminal activity. 

• 

The actions the United States Attorney has taken to 
interfere with the relationship of the State and its witness in 
order to prevent the Special Prosecutor from learning of Leuci's 
disclosures appear to violate Section 215.10 of the New York 

I * 

State Penal Law - Tampering with a witness. (See Memorandum of 
Law) . 

I 

: l ... I 

Detective Leuci is still a member of the New York City 

ii . I 

Police Department. He was in the jurisdiction approximately 

five days a week until April 13, 1974. He is still apparently 
in the jurisdiction on a daily basis. i 

|i ! 

The affirmative stops taken by the United States 
Attorney's Office to prevent Detective Leuci from being subpoenaed 
before a State Grand Jury appear to violate Section 195.05 of 
the New York State Penal Law-Obstruction of Governmental Ad¬ 
ministration. (See Memorandum of Law). 

i 

It should be noted that the Special Prosecutor's Office 

j I 

has not physically attempted to serve Leuci with subpoena. Such 

an attempt would be futile and could cause a potentially un¬ 
seemly or dangerous confrontation between the Marshals and agents 

i 

of this Office. Proceeding by way of an ORDER TO SHOW CAUSE is 
the more judicious approach. 


United States Attorney Paul Curran was .asked in Court 
to confirm or deny the allegations of fact, of the Special Pro¬ 
secutor. He declined to honor the request at that time. Since 
we do not know wJi.it the United States Attorney's position is on 
tlio facts of the case it. is impossible to rationally anticipate 
Ills legal arguments and we decline to do so at. tills time. In 
the evet’L that th»> Unite! States: Attorney':: Office denier: tlie 
factual .illegal ion of the special prose* a it or ve request the court 
to direct, an immediate hearing. 

. r>- 









! 


Wherefore your deponent respectfully requests that 

; l " 1S COUrt thC ' BBltaa «■*>• Attorney for the Southern 

■\ DlStrlCt ° f "° W y ° rK a ~> thc C1 'ief United states Marshal to 
■| ! P C ° DCtCCLlVO R ° bort Lcuci before the Extraordinary Special 
Grand Jury in New York County and that they desist from inter- 

ferrng with and preventing the appearance of Detective I.euei 
before the Grand Jury. 


Stepiien J. Ealiis" 


Sworn to before me 
this 6th day ol Hay 1974, 





EXTRAORDINARY SPECIAL AND TRIAL TERM 
COUNTY OF NEW YORK 


THE PEOPLE OF THE STATE OF NEW YORK 

— against — 

Errjr.et Cusack, Chester Dorris 
and John McElhearn 

Defendant 


AFFIDAVIT 


MAURICE H. NADJARI 

OFFICE OF THE SPECIAL STATE PROSECUTOR 
2 WORLD TRADE CENTER 
NEW YORK. NEW YORK 10047 
(212) 46S-1250 




UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 

SPECIAL STATE PROSECUTOR OF THE 
STATE OF NEW YORK, 

Plaintiff, 

- v- 

UNITED STATES ATTORNEY FOR THE 
SOUTHERN DISTRICT OF NEW YORK 
AND DIRECTOR, U. S. MARSHALS 
SERVICE, 

Defendants. 

STATE OF NEW YORK ) 

COUNTY OF NEW YORK : S3.: 

SOUTHERN DISTRICT OF NEW YORK) 

PAUL J. CURRAN, being duly sworn, deposes and 

says: 

1, I am the United States Attorney for the 
Southern District of New York. Except where otherwise 
stated, this affidavit is submitted on information and bel 
based in part on my personal knowledge, conversations with 
members of the staff of the United States Attorney's Office 
for the Southern District of New York and a review of the 
files and materials of this office. This affidavit is 
submitted in opposition to the application of New York 
State Deputy Attorney General Maurice H. Nadjari to compel 
the United States Government to produce Robert Leuci as a 
witness before a State Grand Jury. 

2. Before detailing the reasons why the 
Government cannot make Detective Leuci immediately availabl 
to the Deputy Attorney General, I will correct two false 
impressions created by the affidavit of Stephen J. Fallis 
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of the Deputy Attorney General's Office. F^rst, the 

I 

United States Attorney's Office for the Southern District 
of New York never refused to produce Detective Leuci or 
to turn over additional information supplied by him. 

Rather, my office informed Mr. Nadjari and members of his 
staff that Detective Leuci was being debriefed prior to 
testifying before Federal Grand Juries and for the 

i 

additional purpose of assisting this office in the 
preparation of appropriate papers to satisfy our obligation 
in the pending motions before this Court in United States 
v. Edmund Rosner, 72 Cr. 782. Mr. Nadjari was told that 

" i 

"in due course" Leuci's additional information and Leuci 
himself would be made available. Second, contrary to the 
impression cheated by Fallis's affidavit, *the Government 
is not keeping Leuci in federal protective custody in order 
to suppress any of his disclosures. It was Assistants in 
my office and in the Eastern District who, after many weeks 
of discussions with Detective Leuci, obtained from Leuci 
admissions of crimes in addition to those admitted to at 
the Rosner trial. In fact, those admissions were obtained 
prior to Fallis's alleged conversation with Leuci and on 
April 23, 1974 this Court was informed of these disclosures 
by an in camera letter. During the last three weeks 

_ - .v 

*See paragraph 20 , supra and attached Exhibit K 

which makes it quite plain that members of Mr. Nadjari - 
staff are discussing and speculating about this pending 
proceeding in the press. 
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any, further investigation arc the cases he pow claims 
we arc impeding even though none are scheduled for trial 
and others, although turne 1 over some nine months ago, 
apparently have not as yet been presented to a Grand Jury. 

r A. In February 197A, the United States Attorneys' j 

# 

offices for the Southern and Eastern Districts of New York 
agreed to coordinate their investigatio s into the corrupt 
enforcement of the narcotics laws, with particular emphasis 
on the New York City Police Department's Special Investigaticr 
Unit (SIU). The Federal Drug Enforcement Administration 
(DEA), the Internal Revenue Service (IRS) and the New York 
City Police Department have all been cooperating in this 
continuing joint investigation which to date has resulted 

in eleven indictments involving thirteen former SIU 

♦ 

detectives and others for various crimes including sale 
and facilitating the sale of heroin, obstruction of justice, 
and income tax evasion. That investigation is still activeiy 
proceeding and Federal Grand Juries in both Districts are 
at this time hearing additional evidence on these and 
related cases. 

5. During the course of this investigation, 
specifically during March and early April, 197A, two of my 
Assistant United States Attorneys, Rudolph W. Giuliani, 

Chief of the Narcotics Unit, and Joseph Jaffe, Chief of the' 
Official Corruption Unit, had a number of discussions with 
Detective Robert Leuci concerning whether he had been 
involved in criminal conduct in addition to those crimes 
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admitted at the Rosner trial. The discussions were 
motivated by evidence, or more accurately speculation based 
on evidence, developed during the course of Messrs. Giuliani 
and Jaffe's investigation of the SIU. During this period 
of time Detective Leuci’was still being made available to 
fir. Nadjari's office and had apparently discussed with some 
of his Assistants the "pressure" being put on him by my 
Assistants and Assistants in the Eastern District to 
disclose the truth about his involvement in crime. Accord¬ 
ing to Detective Leuci he was told by Assistants in 
Mr. Nadjari's office that various Assistants in my office 
could not be trusted. Finally, on the evening of April 17, 


1974, Detective Leuci admitted to Mr. Giuliani and to 
Assistant Untied States Attorney Thomas Puccio, Chief of 
the Criminal Division in the Eastern District, details 
of his involvement in criminal acts in addition to those 
disclosed at the Rosncr trial. Since that time Assistant 
United States Attorneys, and DEA and IRS agents have been 
engaged in an effort to corroborate this information; 


evidence on these matters has already been presented to a 
Federal Grand Jury and more evidence is scheduled to be 


presented within the next two weeks.* 

* Throughout this period Mr. Nadjari's office has actively 
attempted to obstruct these efforts to corroborate this 
information. It has been reported to me that the^New Yor 
City Police Department was advised by Mr. Nadjari so 
to refuse to comply with a Federal subpoena dated April 25, 
1974 demanding production of evidence for a Federal Grand 
Jury necessary to corroborate some of this information. 
Wisely the Police Department, as it has throughout thi 
Inertisation, cooperated fully with the Federal Government 
and promptly delivered the subpoenaed documents. 
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6. On April 19, 1974, at a meeting attended 
by myself. Chief Assistant United States Attorney Silvio 
J. Hollo, Maurice Nadjnri, and his Chief Assistant Joseph 
Phillips, I informed Messrs. Nadjari and Phillips of the 
fact that Detective Lcuci had made additional disclosures 
of criminal conduct and I told them that I would make 
this information available after the Federal Government 
had fulfilled its obligation to present this evidence in 
coherent form to the Court in the Rosner case and to 
Federal Grand Juries in both Districts. Apparently un¬ 
satisfied with this proposal, the Deputy State Attorney 
General without prior telephonic or other notice, served 
the United States Attorney's office at 1:08 P.M. on 
May 1, 1974, with an ^..der requiring the United States 
Attorney and ft the Director of the United States Marshal's 
Service in this District to show cause at 10:00 A.M. May 2, 
1974, why they should not be required to produce Robert 
Leuci. The papers served were unaccompanied by a 
Memorandum of Law or citation to any authority suggesting 
the slightest support for the motion. More importantly, 
rather than maintaining the confidentiality of these 
sensitive investigative matte > by submitting his papers 
in camera , Mr. Nadjari released them to the press. His 
unnecessary and unwise action in this regard is the sole 
cause of the undesirable publicity that has attended these 
unfortunate proceedings — publicity which can only hinder 
the cause of justice in these matters. 
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ii. t> ie reasons 'mi' government cannot hake detective 

LEUCI U*iMi:i)l ATELY 'AVAILABLE TO ."AIXIARI l 

7. Detective Robert Leuci is presently in 
Federal protective custody pursuant to the Organized Crime 
Control Act of 1970, Title V §§ 501-504, Pub. L. 91-452, 

84 Stat. 922, 933 (October 15, 1970), Title 18, United 
States Code, Chapter 223 (immediately proceeding §3481). 

As such, a State has no power to require his presence. 
Moreover, a New York statute, N.Y. Crim. Proc. L § 650.30, 
provides a procedure for requestin"; production of witnesses 
in federal custody, a procedure the Deputy State Attorney 
General has chosen to ignore. That statute clearly 
recognizes that the Federal Government cannot be compelled 
to produce a witness in its custody. However, the United 
States Attonziey's Office, realizing its obligation and 
responsibility, is not standing on its r:ght to withhold 
Leuci, but has agreed to produce him after it has completed 
the Federal Grand Jury investigation and fulfilled its 
obligation with regard to the Rosner case. There are two 
main reasons the Government must insist on its right to 
withhold Leuci during this sensitive period within which 
it is critical that this information remain confidential. 
The first is the simple practical problem, recognized as 
an established rui of comity between responsible law 

i 

enforcement agencies, that when an informant-witness is 
being debriefed only one agency will conduct the debriefing 
and thereafter disseminate the intelligence to other 
interested agencies. The second reason involves the 
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substantial risk of pub 


dis 


closure prcctjntec. and the 


attendant consequences of that disclosure to Detective 


Lcuci and the pending investigation, if we are forced to 


give this information to Mr. Nadjari before we have com¬ 


pleted a thorough Grand Jury investigation. Such a charge 


and the documentation of that charge is most unfortunate 


for the entire law enforcement community, but it was the 


New York Deputy Attorney General, not the United States 

\ 

Attorney., who chose to air this dispute publicly when it 


could have been done jiri camera . 


8. The Deputy Attorney General has apparently 


decided to use publicity as an investigative tool. See, 


Exhibit A; "Closing In On Who And How," New York Sunday 


Times, Ncws^f the Week in Review, August 19, 1973, p.5, 
col. 4. Mr. Nadjari's course of conduct in the past has 


included the public announcement that he has solved a case 


followed by a prediction of when he expects to indict. 


Compounding this conduct, soon after such pronouncements 


there are "leaks" by his press secretary or by other 


"sources" in his office disclosing the names of those he 


cons, ders to have committed the crime and the names of 


cooperating witnesses. Such past conduct is relevant to 


our refusal to disclose at this time because: (1) it 


raises the clear danger that any information disclosed to 


Mr. Nadjari will be in turn disclosed by him or by his 


press secretary to the news media; (2) it discourages 


witnesses from cooperating for fear that their cooperation 


« 

will be prematurely disclosed in the press; and (3) it 
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might prejudice the defendant's right to a fair trial 

> 

and, consequently, jeopardize the eventual success of 
these very important Federal prosecutions. 

III. NADJARI'S history of disclosures to THE PRESS on 
the property clerk's investigation 

9. The Deputy State Attorney General's actions, 
with regard to disclosures to the press involve r" / 
different investigations but for purposes of r’ ii. ■ i-nC 
motion the most relevant to examine are his pu ; comrru.r 
and his office's leaks with regard to his seventeen mon. 
investigation of the heroin stolen from the New York City 
Police Department Property Clerk's office. 

10. On August 14, 1973, at a press conference 
called for the ostensible iurpose of announcing the criminal 
contempt interment of Vincent Papa, a defendant under 
indictment in this Court for far more serious criminal 
activity, Mr. Nadjari announced that he had solved the 
theft of the "Property Clerk" drugs, kiew exactly how it 

was done and by whom, and that indictments would be forth¬ 
coming as soon as sufficient evidence was amassed. See 
Exhibit B, New York Times, August 13, 1973, p. 1, Col. 5. 

11. The following day, on Augast 16, 1973, 
citing unnamed law enforcement officials as its source, 
the New York Times revealed numerous details of the alleged 
theft, including that it had been consummated by New York 
City police officers acting in concert with members of 
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organized crime; the number of police officcrr. involved; 

> 

their rank; and other material facts which would aid any 
knowledgeable reader in determining the identity of the 
suspects. Exhibit C; New York Times, August 16, 1973, p.72, 
col. 1. 

12. On October 14, 1973, speaking on UABC's 
"Radio Press Conference" and VJNBC-TV's "Here and Now," 

Mr. Nadjari stated that indictments would be forthcoming 
within '"a couple of months on the outside'". When 
questioned regarding widespread complaints about the slow¬ 
ness of his at that time ten month old Property Clerk's 
investigation, Nadjari conceded that the United States 
Attorney was possibly interested in the case and "sn med " 
'"if I can't do anything with [the case], nobody can do 
any'hing with it.'" Exhibit D; New York Times, October 15, 
1973, p. 41, col. 1. 

13. On December 16, 1973, the New York Times 
reported that Mr. Nadjari's investigation had focused on 

two police officers, a lieutenant an' ae of his detectives 

• 

who had retired during the preceeding year and who had 
shortly thereafter been hired as bodyguards for Vincent 
Papa's two sons. These revelations were attributed to 
law enforcement sources and a "highly placed official 
source." Exhibit E; New York Sunday Times, Section I, • 
December 16, 1973, p. 42B, col. 1. 

14. On February 20, 1974, "sources in the office 
of Mr. Nadjari" made it known that two police officers, 
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including Lieutenant Julia Tucker, had been assisting 

* t 

them in their investigation and that Lieutenant Tucker 
had already testified before the grand jury on several . 
occasions. According to these sources, Lieutenant Tucker 
and the other officer had agreed to testify only after bein:; 
implicated in the corruption that allegedly pervaded the 
New York City Police Department’s now defunct S1U, between 
1968 and 1971. Exhibit F; New York Times, February 20, 

1974, p. 1, col. 2. 

15. On February 21, 1974, the New York Times 
published a denial by Lieutenant Tucker that she had 
provided material information to Mr. Nadjari’s grand jury. 
Acknowledging that she had appeared, Lieutenant Tucker 

stated that she had not testified about SIU corruption 

« 

because she lacked factual knowledge of such corruption 
and had never been involved in any such incidents herself. 
Exhibit G; New York Times, February 21, 1974, p. 37, col. 1. 

• 16. During the week proceeding February 23, 1974, 

Joseph A. Phillips, Mr. Nadjari’s chief assistant, held a 
press conference to announce the perjury indictment of 
John Egan, a former SIU Lieutenant. At this conference 
Phillips alleged that an unidentified, and most importantly 
unindicted, detective had been the "principal brain" behind 
the narcotics thefts from the property clerk's office. ' 

Phillips charged this unnamed and as yet unindicted detective 
with being the kingpin of corruption in the Police 
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Department at that time. Then, Mr. Phil lip:; revealed 

i 

a clue as to this detective's identity by disclosing that 
he had retired from the Police Department shortly after 
the apparent suicide of another detective, Joseph Nunziata. 
On February 23, 1974, law enforcement authorities were 
reported as stating that Mr. Nadjari was focusing on Frank 
King, a former SIU detective as the possible mastermind 
of the thefts. These same authorities stated however, that 
they still required more evidence before they could present 
the case agair.st King to a grand jury. It should be noted 
that Detective King did in fact retire from the Police 

Department shortly after Detective Nunziata committed 

' i 

suicide. Exhibit H; New York Times, February 23, 1974, 

p. l, col; 2. 

« 

17. On February 25, 1974, further disclosures 
attributed to several law enforcement sources regarding 
King were reported, including the allegation that King 
and another detective, Lieutenant Pasquale C. Intrieri, 
had been hijred by Vincent Papa as a bodyguard for the 
latter's children. Exhibit I; New York Times, February 25, 
p. 31, col. 1. 

18. Almost seventeen months have gone by since 
Mr. Nadjari began this investigation, almost nine months 
have elapsed since Mr. Nadjari first announced that he had 
solved the drug thefts and almost seven months have elapsed 
since he publicly stated that indictments would be forth¬ 
coming within "a couple of months on tue outside." 
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Meanwhile, no indictments have issued. T}iis, however, 
has not deterred Mr. Nadjari, contrary to all standards 
of prosecutorial responsibility, from publicly identifying 
his primary target, and a possible informer, as well as 
a variety of f actual details. 

19. The Deputy State Attorney General's 
continual attempts to suggest the names of unindicted 
suspects by giving identifying data to the media and his 
office s leaking names of suspects and cooperating witnessc 
to the press, as documented in one situation in the attache 
exhibits, is a violation of the A.B.A's Canons of 

I 

Professional Ethics, Canon 20 and Disciplinary Rule 7-107(A 
and the A.B.A.'s Standards Relating to Fair Trial and Free 
Press. See^Rule 8(a) of the Crirnina 1 Rules of the United 
States Di strict Court for the Southern District of New 
York. The information which has been disclosed by 
Detective Leuci is extremely sensitive in the sense that 
it involves evidence of federal crimes which must be, and 
presently is being, presented to Federal Grand Juries in 

« 

an orderly, professional, and confidential manner. More- 

f 

over, that information is relevant to the Rosner motions 
pending before this Court and will, as soon as it has been 
fully developed and disclosed to a Grand Jury, be revealed 

\ 

to counsel in the Rosne r case. These two very substantial 
considerations are of prime concern to the Federal Govern¬ 
ment and given the danger of disclosure the Government 
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would risk and the failure of the Deputy Stn^.e At torney 
General to present any real immediate need forjth,* witnr 
the Government's position is not only reasonable hut 
the only way in which the Government can protect the 
confidentiality of this evidence, the integrity of this 
investigation, and the orderly development of tlu-se 
inquiries. 
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iv. press coMMKrrrG wtth regard to tuts proceeding. 


20. If there is any doubt in the Court's mind 
as to the substantial, and in fact, overwhelming, risk of 
public disclosure presented by Mr. Nadjari's use of the 

I 

press, an examination of Hie manner in which he has handled 
, j 

this very motion will remove that doubt. As I stated in 

| 

oral argument, this entire incident is most unfortunate and 
the undue publicity it has received is even more unfortu- 

I 

nate. However all of that could have been avoided if the 

I 

Deputy Attorney General were more interested in the relief 
he seeks than in obtaining publicity for himself. This 
order to show cause could have been filed and served in 

i 

camera and then our response would similarly have been under 

« ! 

seal. Further, after ignoring that rather obvious protect- 

i 

ion, Mr. Nadjari's office could have at least refrained j 
from commenting on this motion in the press. The New York 
Times article of May 2, 1974 graphically illustrates the ' 
different positions of the two prosecutor's office's vis a 
vis the press. Exhibits J; New York Times, May 2, 1974, 
p. 51, col.l. The only comment from the United States 
Attorney's office was the usual "no t.omment" required when- 

l 

ever a matter is sub judice . On the other h;.nd, the article 

I 

l 

quotes "sources in Mr. Nadjari's office" as speculating, in ' 

I 

fact incorrectly, as to the reasons why Detective Leuci made 

i 

i 

additional disclosures. The very next day the same, or 
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other "source:; in Mr. Nadjnri's office" continued their 
loose speculation in the press concerning Life proceeding 
pending before this Court, a clear violation of Rule T<a) of 
the Criminal Rules of the Southern District of New York. 
Moreover, this same May 3 article contained a report that 
the Government "wishes to keep Detective Leuci from saying 
anything that could upset the conviction [in the Rosner 
case]," a report that this Court knows is completely false. 


v. THE SUCCESS 01' THE FEDERAL JOINT INVESTIGATION . 

21. The United States Attorney's office has 

traditionally, and certainly has throughout the time I 

, I 

have been in office, done everything possible to cooperate j 
fully with all responsible law enforcement authorities, 
Federal and ^ocal. In fact the joint invcstic‘Ion by the 
United States Attorney's offices in the Southern and Eastern . 
Districts of New York, which has resulted in so many signi¬ 
ficant indictments, is the direct result of cooperative j 

efforts involving two United States Attorneys offices, D.E.A. 

' | 

I.r.S. and the New York City Police Department all working . 

I 

toward a common objective, securing indictments of those 
who have vidLated the law, and not wasting effort on leaking ^ 
information to the press. It is significant to note that 

. i 1 

in seventeen months of investigating the SIU, Mr. Nadjari s 

» 

I 

office has had only two indictments and in a mere two months 
our joint investigation, which is still continuing, has j 

resulted in some thirteen indictments involving serious j 

criminal activity, including the sale of heroin by some 
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Detective.*;* nil of thin done without holdjmg press confer- ' 

‘ 

ences where we identified suspects prior to ^indictments, 
predicted results or played numbers games in the press. 

My office has in iact in the past referred to Mr. Nadjari 
in completed fashion numerous cases including his very first 
indictment. The investigation he discusses in his moving 
papers merely involves presentation to a State Grand Jury 
of cases investigated and developed by Federal agents and 
Assistants in iny office, cases presented to Mr. Nadjari in 
completed form some ten months ago. 

VI. NADJARI’S CLAIM OF IRREPARABLE HARM 

22. The Court should also examine carefully the 
veracity of the State Prosecutor's claim that he needs this 

t 

information immediately and that a r asonable delay will 
irreparably damage his investigation. The cases he cites 
as being impeded by this delay are not even, as yet, 
scheduled for trial and cannot in any way be irreparably 

I 

jeopardized. His claim that these indictments must be 
dismissed is absurd. Similarly, his claim that his Grand 
Jury investigation will be irreparably injured by this 
delay is plainly specious. That investigation involves 
putting before a State Grand Jury evidence which has been 

j 

in Mr. Nadjari's possession for some ten months, evidence 

* both individuals Mr. Nadjari has identified as non¬ 
police personnel allegedly involved in the Property Clerk's 
theft, Joseph DiNapoli and Vincent Papa, have been indicted 
by my office on violations of the Federal Narcotics Laws. 
Joseph DiNapoli has already been convicted, and Vincent Papa 
is pending for trial. , 
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presented to him by our office in the form of tape record¬ 
ings. A delay for some reasonable period con not possibly 

. 

irreparably damage Hr. Nadjari's investigation. On the 
other hand, forcing the Government to produce Detective 
Lcuci will, given Mr. Nadjari's history of public disclo¬ 
sure and leaks to the press raise a serious risk that a 
federal investigation that has to date proceeded confiden¬ 
tially, except of course for proper announcements of indict¬ 
ments, would be seriously obstructed and irreparably 
damaged. 

VII. CONCLUSION 

23. Once again, I must emphasize that this 
public dispv^re between two law enforcement agencies is 

0 

deplorable. It has occurred only because Hr. Nadjari, 
apparently fearful that some other prosecutor's office might 
solve the case he announced he solved nine months age, has 

failed to honor an unwritten rule of comity between res- 

. i 

ponsible law enforcement agencies, that is, that they will 
not interfere and meddle in the sensitive relations between 
a law enforcement agency and an irtformant-witness. Not only 
has Mr. Nadjari violated that principle, but by failing to 
proceed jin camera he is the sole cause of the unfortunate 
publicity surrounding this dispute. Tine facts put forth 

i 

in this affidavit are only those strictly required to 
establish beyond any doubt the reasonableness and rationale 
for my decision to withold Detective Leuci. An examination 

! 

^ ! 
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of these facts and the public record support in;; these facts 
fully justifies this decision. However, thljrc were and are 
other facts of an even more sensitive and more prejudicial 
nature which are relevant to that decision and those facts 
should be. made known to the Court, but would serve no pur¬ 
pose if revealed publicly except to embarrass Mr. Nadjari 
and his office. Thus, accompanying this affidavit, is a 
sealed affidavit setting forth these additional facts which 
when considered together with the evidence set forth herein 
made it, and make it, imperative that the Federal Government 
not produce any of its witnesses or disclose any of its 
evidence in this investigation until the Federal G'-and Jury 
has completed its investigation. 

WHEREFORE, for the reasons stated in this affi¬ 
davit, the accompanying sealed affidavit and Memorandum of 
Law, the Government respectfully requests that the Court 
deny, in all respects, the plaintiff's motion. ; 


Sworn to before me this 
5^ day of May, 1974. 
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Police Drug Theft 

Closing In 
On Who 
And How ... 

It wa« quite probably, the most 
spectacular rnme in the history of 
New York City—the brazen theft of 
more than $70-million worth of coa- 
fixated narcotics entrusted to the 
custody of the New York Pol ce De- 
pajtmenl. A/>d it became aJI the more 
outrageous because the 3'JH pounds 
of heroin and cocaine pilfered from 
the poli't storerooms included the 
aeizures made in the celebrated 
•‘French Connection" case, which was 
embroidered into an Academy Award 
winning movie • \ 

. Since the first disclosures - of the 
thefts last December, a task for :*-'*4 
60 to 100 policemen and invr.t •• »t *r» 
from the office of Maurice M .Nadjurv. ^ 
the state's special and-corroption • 
prosecutor, has worked to break the 


cast 

List week, the first cracks appeared 
when Mr Nadjari asserted that the 
investigators now knew who had 
stolen the narcotics and how they had 
done it. Among them, said Mr Nad¬ 
jari, -wcie police officrrs working 
the streets.** 

Yet the dramatic revetation was in 
itself inconclusive. Mr Nadjan re¬ 
fused to name the conspirators, say¬ 
ing that it was premature He ad¬ 
mitted that no one had yet been in¬ 
dicted. or even arrested, for the 
actual thefts 

Rather. Mr Nadjan made his dis¬ 
closures in the course of announcing 
the eight count indictment for crimi¬ 
nal contempt of a convicted narcot cs 
peddler. Vincent Papa, for refusing to 
answer questions about his involve¬ 
ment in the thefts before a special 
grand jury Papa, who is serving up 
to five years in the Atlanta Federal 
penitentiary for narcotic* and income 
tax viol *lions. was discovered with 
nearly SI milhon in «.r»h stuffed in¬ 
side a suitcase when nhneotus agents 
puked him up on Yc*r 4. 1972 it was 
-•not until more than a vear later that 
investigators decided the money was 
s earmarked for narcotics stolen from 
the police vaults 

9 1he d.sclo-ure inevitably promptcJ 


^peculation k\ to whs | Mr Nadjan. 

! seasoned criminal prise* utor. had 
tade hts lantaL/oife al-frlion without 
ny indictments to h.it H it up Soma 

i b»erv«rs Sumii*.ed that .t might be 
i ploy to panic susprtil into reveal- * 
r.g information to.brine about their 
iwn indictments 

. Another explanation tame from Mr 
Nadjan’s associates. wtu» explained 
|hat Papa’s refusal to talk about the 
fase produced his inevitable indict¬ 
ments for cr.nunal contempt, which 
Mr. Nadjan was bound |o disclose to 
fiewsmen I hr pmgrevs report served 
to put Papa's indictment in prujwr 
context I , 

i No details have yet emerged about 
how the thefts were so successfully 
garned out Tliey reportedly involved 
• hall do/rn major withdrawals be¬ 
tween 1 *jC 9 and 1972 by pohea con- 
pp.rat *ts who in turn marketed the 
drugs to underworld j accomplice* 
The narcotic* h.i\e xin«i* disappeared 
on the street Law colon emenl offi- 
> lalx induatcd that mu<|u City police¬ 
men. possibly ranking af h gh as cap- 
tain. w»-re under su-piji fn in the ca»c. 

"It s one prob::-ui« to know and an¬ 
other prpblem to prove.?> Mr Nadjan 
sad. but he Added. *‘Wd re constantly 
puking up new evidence ?' 

—CHRISTOPtHR S. WREN 
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Continued From Page I. Col. 3 We rf y picking up about hit prior narcotics deal 

. . new evidence’* lings 

first In connection with the Colleagues of Mr. Nadjafi' Amom* them. be was asked, 
case iin«e the first theft of ta,lf d the '• pamstak. “isn't it a fa*t that \ou ha<j a 

}7 pounds of heroin from 'he '<;« nfd l.shh,ned dflft t.w sort number of nir.ol.rs ir.rt.tl . n 
i jf invest ration that had bern with polue oif.cirs of the Cay 


celebrated *Fr* mil Connection 


.arted afu-r the first dm lo of Nrw York*" 


Nadjari Says More Proof 
Is Awaited for Arrests in 
j Police Loss of Orug^ 

I ; -4- 

By CHRISTO; IIF.R S. WRF.N 
Maurice ,H Nadjari. the 
special state prosecutor, said 
yesterday that authorities m l 
vesligatmg the theft of morel 
than J70 million worth of nar | 
Jcotio from iPolice Department! 
‘custody now ‘know exactly! 
how'it wal done and who Oui | 
it* but had not yet gathered) 
enouj-h evidrpee for arrests I 
He indicated that the ' well-' 
staged conspiracy" included an 
undisclosed number of police' 
officers below the rank of in-j 
spector. some still on duty. 

*1 lie disclosure carr.e as Mr 
Nadjari announced the indict¬ 
ment of Vincent C Papa, whoi 
has been described as a key nar . 
►colics dealer, cm eight counts of 
first-degree criminal contemptl 
'for having refused to answer 
questions before a special grand 
Jury in Manhattan that has 
been looking into police com- 
- plicity m the case 

r«p- ind ctrrent was the 

• • - 

Con:.nurd on Par* <2, v'olumn I 


case was dml<»id by turmcr < ufe s of the thefta last Decern- Another question pul to h a 
Point Commiss'ioner Patrick V her. 1 iwas 

Murphy eight months ago They saui the linking of the ‘Isn't It also a fact that sou 

Papa 5b y* ars old. is serv- mtssin.* narcotics to the nearly had close lo a million du lj'» 

. ,w Jl-tnuiion confiscated from m vour tosM'isiua of Feb 4. 
u,f up lo f.ve >r .. 4 m the ,. jpj . Jaidt .. 1llC |y7.\ in lo ,,. v f„r n.r.rr 

Federal penitentiary in Atlanta .„ une y n0w m federal cu* than 100 pounds of heroin ar J 
for narcotics and if lome tjt ^ :u j v 1 cocaine wl.nit U tak*n fr 

violations U* fore h.v ».invu- pK«.cv» were not put the i •!> of N* w Yuik Pru,*r.y 

lion he had liv«*t at di d-* • gather a> r»n oes of one case.” Clerk's Otlue*' 

Sl/ecl in ILc Aslona section , 1f Nj , Juri Y r>l*<Uy. shortly af.er ? JO 

^or gueens. He refused .o predict when p Pj p a d t- c 

Suitcase Filled With Cash further indictments would be icmu . m pt rhirgi* at the I .r*t 

When Papa, who h..s be^n J nr ‘ ount,,d - , bul - * !h Hcputv p fo mit on Himwii P.a.» As 

linked to orgam/rd crime was In 'P iV|,,r , ( r.mjvr.aii ft-*™ he uvhi-rnl in w-unrg 

arrested on I « r» 4 r».J m*' crv in,, “ ul *M** l,,n 41 «»|i%r ,| f4 p p f , w „ laiigurv. re 

ire Br.»nx. njrmtnv age nt v Hem rceniutlly cov«*r« d niv la* e wuh h»\ har.Jv 

found a green »wtl* use with The inxi sllgaljon is con- Papa would not antw* r q to e»- 

SVch.550 »n cash un the ba*k tinuifg. Sir Nadjari said ||„ ns hut a»*td fur a cin: x t 

seat of hiv car When sufficient evidence l* *j| er when he emerged Irurr 

Investigators now believe accumulated indictments will jheRooking .n ire ta^K room 
that the money. mu.h of it conie down ' He al>0 an arn^a 

in crisp SI00 bills, was ear- At the Police u>,rr ,* ... ... ba 

marked for the pj'ihave ot Deputy Comrr.i>sioner Rk hard ,( a j|er one arrived 

more than 100 pounds of heroin KcHerman Oeclined an\ cum •» f , f narcotics tt.efts attracted 
and cocaine held as evidence went on whether police officers p Jf | UW | jr a r.rvti«»u because 
in police vaults werti under suspicion or hid included heroin cort.v 

A subsequent mventr.rv M' bei n transferred in connection in onr \prviacular vJ^p •» 

disclosed that more than jo*> with the thefts. ,%s The nar%ctics hail beers 

pounds of nan Oil* V—more man 8 Answers Refused ncld bcuuo the case wr . e 

Jtl pounds ut hc-rom ai.*l more p 4 pj has b*‘en held at the involved Ireoch tiaiionals as 
than I t. p*mu.Is ol ctHj.r.c—- Manhattan House of DetentfOp well as Aineru ans. was n» .»-r 

had been stolen between IMjj p^r( of last olficially dosed A lie tion.ui/. J 

and 1972 mdnth • • i version of the case was riaJe 

*'ll went out in a nun her ol j u j v ail< j again last into a film. 'The French L'-n 

large transailions. Mr Nadian fhursday he appear'd before nectiot;.' which won the A*aJ- 
said, 'not poun>I h- p unit ; j rir( j surv . jn j r ^f u j r d 14 , fmy Award as best picture last 

. lie indicated th 1 the Molcn ans . Aer a| Igast e*gh| que.horu >< ar 

narcotics were 'probably on_. . ■ . - - 

the market or have been sold 
on the market” and t..uid noti 
be recovered 

The narcotics had a street! • • 

value of b. tween S "0 million . , 

li\d ShO milJem C illarv. ac-i • * i 

• acotdmg to Deputy Inspector 1 ■ 

Joseph Cointa nali woo has: 
headed the Police Department's 

internal investigation. ( 

Conspiracy Discovered 
Inspector Corr.per.ati. who 

, was piesent when Mr Nodian ^^ 

made his announcement, said 
that an Investigation bv a full¬ 
time task force of up to 70 men 
had uncovered *‘a very close- 

knit conspiracy involving • <w 

nur.ber of police officers and! 

• organized crime figures ** I 
Mr Nadjari repeatedly in ) 
ftisted that '*1 am not going tO| 
comment on who the -uvpccts: 
may nr may not be “ but hel 
said that “there is very littlel 

question'this wav evietdmfivi \ 

well planned and • g "•d num -1 j 

her of tht-m were on the inside 1 • 

as well as the outside” I 

He dated the muial allecedl | 

conspiracy h.ick before the first 

thefts in I9‘.9. but would civet s 

no details about how the theftsi ’ 

had been earned nut | ^ 

“We know that a number of I 

police officers were involved m 
the theft.” Mr NaJjan said 
describing them only as low. 
ranking “\kr know who tnev 
were ai.d how they d.d it Now 
we have to pruve it 

•‘It's one pr.H/em to know 
and another prub.«ni to prove 










72 


TIIE NEW YORK TIMES. TJIUkIpAY.'AUGUST It. IVt 


7 Itl POLICE LliiKED 


AH Suspected of Scheming 
With Organized Crime to 
Steal Seized Narcotics 


o 

b 


- o 






4’- 


By CflPISTOPlU R S. WREN 
Seven New York City police¬ 
men holding rank* up to cap- 
lain ere luspected of having 
cdhspirfcd with organized enme 
figure* to ateai more than J70- 
million worth of confivcated 
narcotics from police custody, 
law-enforcement officials aatd 
yesterday. i 

Their alleged involvement In 
the thefts was discovered only 
following their trsnslers in a 
mast departmental shake-up 
within the last six months, ac¬ 
cording to one source The men. 
who were described as "guys 
who knew their way around 
the property clerk's office." re¬ 
portedly include both uni¬ 
formed officers and detectives 
Some police officers hsvt al¬ 
ready been called before a 
Manhattan special grand jury 
that Is investigating the nar- 
cotica thefts, according to the 
tourer, who did not say wheth¬ 
er they had testified 

A number of underworld fig¬ 
ures suspected of lomplie-ty in 
the conspiracy are expected to 
be summoned h'lore the grand 
jury' before the end o. the. 
mo.dh. .j • > . 

Indictment first In Ca»« ► « 
Maurice H *NadiAn, tne 
special state prosec-tor, 
on Tuevdry that authorities' 
knew who had commuted the 
thefts. He made the assertion 
while annouru ii.u that the, 
k g.a/id jury had indicted Vin¬ 
cent C. Papa, a tonvuled 
narcotics dealer, on eighi 
counts of first diyiee criminal 
contempt for having refused to 
" answer questions as to 
whether he was involved in 
the' conspiracy. • 

His indictment was the firtt 
In connection with the case 
The thefts were lirst divt loved 
by former Police Commissioner ( 
Patrick V. Murphy last Decem l 
bar 

papa. who Is serving up lo 
five years in trie Atlanta ted- 
. era! penitentiary lor narcotics 
anJ income tax violations, —as 
. arrested by narcotics agents on 
■’ Feb. 4. 1972. in the Bronx. 
^ Wnen he wn arrested. $'JU8- 
SS9 in cash was found in his 
possession. 

ta/ly last June, after what 
was desc/it* d as ' a lot of hard 
work. 1 * investigators deter* 
mnusd tliat tt.e money had teen 
earmarked for Uie stolen nar- 
cotica. 

On Aug 1 Papa refuacd lo 

answer qiy-.iions ala-ul any 
alleged narcoms dealings with 
Louis Cinllo, Virgil Alev* and 
Vincent lie Nc;*»li. All three 
were devnle-d t.y a law en- 
'. foreement nlfuitl ve .terday as 
’ onJer "dose a«rutiny" in Uie 
lease.-' 


• Thefts Reported I 

The thefts, which occurred! 
between l%!i and 1972. are 
i said to have involved six sub¬ 

stantial withdrawals of contra¬ 
band heroin and co-aine. which 
were then marketed almost im- 
• mediately tl: ough underworld 

channels 

The 398 pounds of stolen 
narcotics were described yes¬ 
terday by a law enforcement 
official as now "in the irms 
of kids all over the city." Thn 
narcotics had an estimated 
street value of $70 million lo 
j $80 million 

"Thu is one of the most so¬ 
phisticated crimrs ever pulled 
off." the official said "It is 
much more suphivlu ated than 

\ Water rate These Ituys were 
professionals. Those were tmt- 
Uurs.” 

On Tuesday. Deputy Inspec¬ 
tor Joseph t nmperiali. who has 
headed the Mite Department's 
I own investigation, said thit the 

"close-knit conspiracy" in¬ 
volved both a number of po¬ 
licemen and organised crime 
* figures 

Mr. Nadj.srt was out of towni 
“ yesterday . and could not be I 

-reached for comment. Wiiliann 
* * •• ^ * pederici. hn director of speoalf 

,-v._ *% . _ptoiects, reiterated Mr. Nad- 

\ v . jan's statement Tuesday that 

• • • he could not g° beyond the 

' scope of the annouacxrd indict- 
» *0* menu. A spokesman (or the 

police Department also declined 
to comment on the case. 
Computer Used 

. • Sihc* the thefts were first 

uncovered eight months ago, a 
Joint task force from the Police 
- - Department and Mr. Nadians 

_ office has used a whole ranee 

ol investigative techniques, in- 
• eluding a computet. IQ sift 

through information. 

• 1 The task force, which com- 

prised to to 100 hand-picked 
men. la headed bv Dvpoty In- 
tpeclor Compcnati and Waller 
- Sione, Mr. Nadiarfi assistant 
chief Investigator. 

•The entire police admims. 
(ration has been mist cooper- 
• attve and has worked just as 

hard as we havr n solving 
thia enme " Mr Fnterici said 
There is nobody standing in 
■v way " 

to arrests hive yet teen 
made in ennnevtio* with she 
alleged ccmvpiracy and it is 
atall not known wten indict- 
feA/ils relating to l v e »p*cific| 
melt* on be expected (fom| 
the grand jury 

•‘When sufficient evidence it 
iccumul tird." Mr Nadjan 
promise J on Tuesda*. “indict- 
mentt will come du*n " 


• * • 
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NaJjari Sees More Judges j 
And Police Being Indicted 

■ . ,-:-1 i 

Says That Judicial Graft Is Focus of 200 
Inquiries, but That ‘Less Than 10’ 
Officers Took Part in Drug Theft 

By LAURIE JOIINSTON i ' ' 

'-.» w Z^^ < *r r , r ldi ^ ,rT 1 f nt * of ludnesiget a gnnd-jury Indictment of 
*xr« will be furthi omir.e and'^i.r* . u> rr ..+ , . 

Indictments of police * vtUc *J* »nvolve<l In the 

for fttealinc S?0 million worth l nar '°“ c# thf ^ L described 
of narcotics from Police Depart- | lt,cm »s “no higher than cap- 
■ment custody can.bc expected |tam and a lew detectlvea." 
within ' a couple of month* nn| "A great deal ii new," he 
the outside." Maurice If. Nad-isaid. "We are a great deal 
Jari, the special state prose-ldoser than we were a few 
cutor, said yesterday. Iweeks ago." The theft*, an- 

Mr. Nadjari, whose office 06 -lootsnced in early 1972, fook 
tained the indictment of Clvtliplace between lnC9 and 197k 
Couu Judge Rosa J. UiLorenroland ih"luded heroin confiscated 
in August for pcriury, saiJ thafm a case that involved french 
"yraft and payufls to judgc'S''friationals as well as Americans 
■ were involved mrrenily in somcland that was later made into 
of (he "over 200 hundred m l* movie. 

vcstigalions that may mature| Mr. Nadjirfi remarlej were' 
into indictments—multiple in-lmade on iU WAUC "Radio 
dictments " Hut he declined toifress Conference" program and 
“ge: into the numbers game' |WNBC-TV's "Here and Now” 
In relation to judges. program. \ 

“There are many investiga-l Reminded of widespread, 
tions into the |UJiciary at this;complaints about the slowr.essj 
moment," he laid. "If one-tenthjof the narcotns theft tnvesti- 
of them mature into indict- 1 gallon. Mr. Nadjan conceded 
merits, there would he quite animat the United Slates Attorney 
impact on Uie community." "perhaps also has an interest 

‘No Higher Than Captain* in ., , , l } f | Cd4f . . 

. • If I can t do anything with 

On the . arcoUc* Oieft, Mr.(it. nubody can do anything 
eNa. |ari said, for the first timcjwith it." he snapped 
*F-u‘ «*>•»*• "less than 10 | The extent of official eor- 

- p'licx.nei had planned it "and niption in New York City.from 
then rJicilcd the underworld idie police through the judiciary, 
f° r *'■**’ '*> selling the < 00 |‘*was pcrhjps even worse than; 
poun.x of hc.oin and cocaine,,1 expected." Mr Nadjari said 
including 97 pounds of heroin| “hven as a cynic, I'm some-| 
from Hie “french Connection'' I what shocked " he sa^. ‘The 
_ . (entire criminal-justice system 

helm c ihjf a number'is tainted and perhaps iff by 


of police officers actu .ly wcnl 
to the police prujx-rty clerk's 
office and by forging a number 
o. documents wire ah’a to re 
,nu e the d-ugv." he said 
, The pro tutor, who was ap 
pointed P months ago by Guv 


reason ol the way it is cre¬ 
ated." largely through “the] 
powers of the prevailing po 
Illicit party " 

Corruption in the Police De¬ 
partment is still “rather wide 
prrad," Mr Nadjan asserted 


ernor K...i>ele ,, rr "i . -curate adding that ‘ there's a new 
corruption in the city's cnmm.il llireed within law enforcement 
fustne system, said that "welwho have made xume good itn- 
still lack auflicsent proof' to'paclv" ' 
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2 Ex-Officers Linked to Theft of Druis From Police 


By EMANX’F.L PEKLMUTTER fibres in the case that the 
t»..„ 'reci.il Mate prosecutor, Man- 

JJce lieutenant and one of h:s l 

<lftfrtf.es—hate be.nme tne i 

prime suspects in the investi- , *‘ 1C " r ! ™ - ’ r>' rd. 

pation of the theft of $7P-n;i- , lia '“‘ n fc: <* coe.*n:.- from i. ■ 

lion in narcotics from Police s ‘ 0:1 " c rr ,’ 0 ‘T' s r ! p i’’" 1 " 

Headquarters, law enforcement P rri P tT jy Cirrk was di:-c ostd ,n 

sources said yesterday. Dcctr.t .cr. Id.-. 

T l. ... . , Soto cf the Mn'.-n h-mio 

ts V ™ , t ' h'lifvcd h ,| ,.. ?n hv |ilp ,.. r 

;?'*’■«* - 

•Pirators who sold them to 

underworld dealers. ultimate Vas mndeVo a n * 

The two officers under in- tion picture 
vestijwtion retired last year: l ast August. Mr. Nad-irl had 
«nd vsere hired soon after they mrounccd that the th-tt* had 
left tr.c force is hodyguams been a “well-stHtted re vr- 

for the two sons of Vincent C.'srv" that had inclu-t'd poi ee 

Papa an undcnyorld leadtr ir. officers. But he d d nor identify 
the illreai traffic in narcotic*.'my G f the police suspect*, 
according to the source* liie Mr. Naujari made his an 
son*, \ ir.cent Jr. and Victor, nourceincnt of police romnlic- 
were reported to have b'en rue it... :n d;.*-|o*inc the i-dl-tn’cnt 
targets cf kidnapping by .rival Cl j Mr. Papa for rcfusi'. g to 
, mobsters. (answer questions before a sue- 

The identity of the two'cial prac.d lurv about his al- 
ronner officers, who are among !eg<-d involvement in the thrfis. 
several police suspects, has not Mr. papa is serving a five- 
been disclosed. But a tuchly year .sentence in the Federal 
placed off.rial source said ves- 5>«mitcni ; arv at Allarta for nar- 
te rday tha t they were the key,colics e.nd irroinc-lax viola¬ 


tion*. He was found to have 
nearly $ I-mill.on rash in a 
suitcase when narcotics’agents 
larrcstcd him in February, ]071!. 
: The Alined involvement of 
•he retired lieutenant and de¬ 
tective is hclie'. ed to have hern 
leaked to Mr. Nadj.an's in\cs- 
(ligatt-rs by Imv-tetclon under¬ 
world members v. ho have been 
coo-,crating u.th the inquiry. 

Tac t v i !...■• jvilice suspects 
are beiicvcd to have revealed 


to Mr. Papa several years 
that he was ilm object 
wiretap. This disr'.rvure 
pered an invest.rat.-:n th -.' 
been gathering : -,'nrr. 
against h.in. The 6 t- : 
were said to ha\e b-e.n fi 
the wiretap team 
Some underworld su • 
base been bnlk.rg at qj - 
mg bifore the srcnal : 
jury ai d are c\pet "d to e 
dieted soon for contempt. 
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|2 Officers Say Bribery 
Pervaded Narcotics Unit 

• :-—-. u 

By DAVID BURNHAM 

detecl.vej assigned to the «hlclS50,000. the sources said 
unit charged with arresting m*-j The hnbes reportedly were 
jor heroin dealers here were paid by heroin tlcalcrs for such 
•cceptmg large cash bnbe, be-!favors as avoiding arrest t£e 

,9 ? 8 * nd 197 ’- ,lw «•*»»<*"* critics, 'testimony 
orcemcnt sources said pester- before grand juries and during 

_ trials, and for information about 

nie two officers, one a rank-' secr «t wiretaps, 
ng commander, reportedlyl One of the officers reportedly 
nave been assisting the officei^Perating with a special 
of Deputy Attorney Generaljury empaneled by Mr' 
Maurice H. Nadjari in an in- Nadjari in Manhattan is Lieut 
|tens,v investigation of the.vpe-|Julia Tucker, whose transfer 
>5**1 * nv **tigating unit, which l,as t yc»r from the position as 
u, Ka 'ln^' th . th * d,SC0v, ‘ r y ‘" 'head of the sex-enme analysis 
ate 1972 of the theft of mil- squad prompted protests by. 

lions of dollars worth of heroin U .—r.- -1 

•nd cocaine from the p->i...; —" ufdo<>Plge2(> < Colum n 11 
jproperty clerk's office. 

Two Allegedly Implicated 
According t sources in t!ie 1 
(office of Mr. .Nadjari, however, 
the two officers have provided; 
leads and other information 
that strongly Indicate a pattern 
of corruption far more perva- 
*lve than a single conspiracy to 
smuggle narcotics out of the 
department for resale on the 
streets of the city. 

The two officers reportedly 
•greed to testify about the! 
bribery within the investigating^ 
unit after they had been impli-l 
cated in some of the schemes, 
recording to sources in the of¬ 
fice of Mr. Nadjari, 


| The investigation centers on 
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2 POLICEMEN LINK 
; K' BRIBE" TO HEROIN 

—--— i 

• Continued From Page 1, cot S 

!.• »ever«l feminist organizations. 
Lieutenant Tucker, who 
served with the narcotics divi- 
t sion’a special investigating unit 

n • from February. 1967. to No- 
* vember, 1969, was said to have 
already testified before the ape- 
_ cial grand Jury several times. 

, At the time Lieutenant Tuck¬ 

er was removed as the head of 
the Sea-crime unit last No¬ 
vember, former Police Commis¬ 
sioner Donald F. Cawley said 
, the reassignment was a move 
that would prepare her for fu- 
,• ture promotion. 

Dpring the period in ques- 
tlon, the special Investigating 
unit had a peak strength of 
about 70 officers including six 
sergeants, a lieutenant and a 
captain. The unit's stated mis¬ 
sion was to gather evidence 
•gainst and arrest major heroin 

• dealers. 

Last week, the second 
In command of the unit dur'>>gi 
the years in question Lie t. 1 
• John Egan, was indicted for 
perjury by the grand Jury in, 
vestigating the theft of the 398 
pounds of heroin and cocaine, 
much of which was initially 
seized during the so-calledl 
*. French Connection" case. I 
The specific charge against 
Lieutenant Egar was his denial 
to the grand jm that he knew 
anything aboute payment of 
a bnbe of $5,000 to $15,000 by 

• major heroin dealer for in- 
formation about the wiretap 
that had been placed on the 

. . dealer's home. 

The indictment also said the 
*«nd Jury was Investigating 
whether “the bribe in relation 
to the wiretap was the first 
In a series of bribes which ultl- 
. tnstely effcctuited the illegal 
removal of narcotica from the 
N«w York City Police Depart- 
' Property Clerk’s office." 

•A number of other officers 
associated with the hwestfgat- 
ln e“ n i, t have been Impli-i 
cated during tho list year ot 
two. Detective Joseph N. Nun- 
zltta apparently committed su- 
Jclde in March. 1972. after be¬ 
ing told he was under Investl- 
gatlon by Federal authorities 
Richard Bell, another foimer 
detective, on Nov. R, 1973, was 
sentenced to 18 years Ir. prison 
for burglary, criminal posses- 
•Ion of dangerous drugs and 
attempted grand larceny. 

Vincent Albano, also a for¬ 
mer detective in (be Investigat¬ 
or unit, was furred out of the 1 
department w 1971 afier he re¬ 
fused to answer cpirntlnns be. 
fore e graisi Jury investigating 
why he was shot i| x tunes es 
he .ert a Hr..n* gttnd jury with 
Die court minifies of • her.iln 

m.Klti n * r ”'' d W ; 
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| Drug Charge Laid to Aide 
| Of Narcotics Prosecutor 

■ Le lf Is Acc »™d of Giving a 'Dangerous 
1 Depressant 1 to Two in City Office— 
Lieutenant Explains Witness Role 

By DAVID IlLTtMIAM 

in^/«ff Unt , di V rit ' a,,ornc V'mova| as head of the sex-crime 

" h , ' of “>*“ f«.V, sne- squad r ror,.,ortpro lM VsVn on! 

ciai narcotics pro cruffir has cr<rn' fs,,, ° 

bom indicted for allcpcdiv e v ! -.Im [’T"" 1 " 0 "* 1 

Xr 

members of liic office. I . ,n i r sf"o-'' :o a question, 

The city’s special narcotics r,t 1 "" tr said that on 

prosecutor. Frank J. Rogers.i 1 *'-® ad'.ice cf a lawyer from 
announced \csterday teat ihVllbe Lieut":,arts Benevolent As- 
assistant district attorney, sociacoo *i:e had reouCMed 

; 7 -, a ^nt^S 
giving a snail amoum of the '. 1U! l,v "'"sccution before 
drug to Michael Beloif. a la > v.' h f.. ,e ^U;f’ f , . , . . 

assistant, a rt one tablet to • 1 fc< ' 1 1 needed the 

Michael Richmar. an assistant ''‘ J ' rM adv,sed 1 

district attorney. sne^^Wc,u"-t it." she said. 

Mr. Ropers describ'd China- 1 ?,,r wade the an- 

lude as a "d.inpcrojs d'pres- ROUn:cn ' ; ! *“l the indict- 
*ant" and made available a re [ r,c:u of Vr Ltf ' in the office 
port that quoted th" Pol l - p ';!* •V.cn.'v occupies in Roam 
partment as savin;; the du" al ;i ’ (ct -' tral Pl*r*. in 
svas reiror.sibl’"for the d"ti‘"i ,,n "’ n!o ''' 1 ''.■'•’Itjtt.in. the same 
of approximately a dozen per- v, : ' ,:,p ,r *nsfcr of the 

ions a year in the city. ' va ' •’b.'gcd to have taken 

, Jury Appearance Rogers said that Mr. 

In a second dev eloprr.cnt, Lcff had been indicted on two 
Lieut; Julia 'tucker, tlm nrni'r '.oum* .if the criminal sale of. 
commander of Hie Police De. a "contiellcd substance" in the 
partiricni s scx-rrime analysis sixth degree, a Class D felony 
squad, protested published carrying a maximum penally of 
news accJur.is that she had ; cvcn yean in prison He said, 
provided inlormation to a spe-jll'e two men v.ho allegedly re- 
cia! grand jury investigating reived the drug had been dis- 
corniption within the sffc'l.charged several months ago. 
poll'«’unit responsible for ar- Mr. Leif, who lives at P4-’0 
resting major h uom dealers. 1 133d Avenue. Howard Beach 
.nnr C » k r!a U u r f' ,n? s ,hit 'he had Ouet ns. jo.ned the office in 
appeared before the grand i ,ry September, )f)T3 after serv- 
empaneled by D puiv A.i’iin'v m- as r.:i assistant to former 
General Maurice II N lj.in. District .Mto-rev Frank S Ho- 
Lieutenant lu^.rr Mid she had gan. He i. mar.ied and the fa- 
beeni unjb e lo lestifv about al- tiier of two children 
leged payoffs in the Special In- Ite pleaded mu guilty in Su- 
f" R H 0 . 0,11 ' 11 ’ 1 ' ,d B rr m» Court beiorc Justice 
E?i! ‘V. 'w* 1 ' n- < r Abuham I. K.ilma and was tc- 

Th I,™,!! ! Preliminary 

i nc lie n. iiit. u mo sc rc- liiMim* on Mnrch 6 
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Inquiiy Into Stolen Heroin * 

' Focuses on Ex-Detective' 

Investig.uors for H* P MaV.v” L, " N ' ,, ^ M 

amiccrriiption prose-'denm't lhe invf5,i cators hut 

cutor. Maurice .1 K.idur are Slhe .V"? My,h,n e 10 do 
'ocus,a* on I rank Kin* * 3 l h[ .‘ lltft 
r ar o!d f orncr narcof/os dr.' of nir ''’? f! ,hp 333 pounds 
lect.vc. as the possible master,^"' !T 0r!h « 

;mmd behind the theft of m,!-.' C r ,‘Z n »1 ”■ WJ5 de- 

ihon, of dollar, worth of heron, p"' i f J v j' C ( " mm,SS1 - " 
and coca,re from the p„,* ," ! " rpli y « Ihe, 

Department property clcrl 's of 'nstmee of p0 . 

Dee. law enforcement Vree^n, C0 ^nUo:r when he an-1 
laid yesterday. Ibcr.^D^ ,hc ,hcft Dccem-I 

^he ro!,ce L'.furtmenton I™ fron'^' njrto:i " MoleJ 
?/ »«■ had been *<s, R r.cd Jo " C ^' ,y fit,k ' s office 
Ih. A?! C ‘ a: ,nvr,,, ?atinjr Ur ■ Continued on r., 0 17 r , 

fhe <!,te unit which in ihcr.- »J.,c 17, Column 1 


heroin dee Rrresl,n S rna i r Continued iron, ps.-.c 1. Col. 3 >7«id had "directed” th theit'nl one ,« V mr. , n I 

“• « «■ 7: : rs&sz -*.- .n. ts;^ «?sar 1 ~s 


... . rc . MiC on ( , je k) m of , ncrun cieaier. I 

r °, :;cr ^r.neni at tha j&tvJid i l n “ ,c!rr?nt said the' 

» t - JHHSSns 


< J*.c t 


The au.nor,ties said 
needed nv.,,« evidence 
fore present,n K the case attain 
r.r, Kmjt to a prand jury. >;r 
,n * C( ’ J *d i Jt be reached 

» Sr“'«= &*vsa.m 
»M?rs3 ; v3.r s : :: '" ; ™s s=r, ; rS5B 

hr he« C *'" f,Creplm " ,ar "'- <mm tore of IJetec , ' c Kritn 31 "' 1 "' 1 Au “ u,t for rcfusirp to an- 
U?% m rCtUn ! or '«"•« P«red o r*d ° f <^Wm. 

o’..... 1 »SWK.rr?i^SfUfgs-«j 

. a °pri. chi>f a* .«. t ani •- tii , _ JJiorojn and cocaine stolen fp^>m 

t-.o ir.du ‘jr\r~t Vn *|>in Li^ 9 h ? anl T*" 3 "’ thc No - 2* ,he Police Department * 
a former he.iterant a the ir ,t’ ! - lho Special | n .I Mr. Kinp. who lives in Clnn 
hid ed mve-tip-dora ‘ steo^o n f ! ' Ur *' t ; was <"dictedt a «iua. N. V.. joined the de-’-art" 
e.o<rr to fem .... rharpmj a r - -t on^- "7- . c, ’ ?r '* ln eon-, n 'snt r.„ June 13. 1916. He sn-'nt' 

SSSTSS*^ 

.as® ‘ “ .. 

2 US.. .etf up'hS S'l,: -- 


A 
Jf ■ 


-» •» 


1 
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^ t 


i'- *J 
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Ex -Detec tive Is Linked to Drug Dealer 

Thf former detective dc- about the theft of the 47sl Two weeks ago Lieut John 
scribed as the prime suspect P° u " d ' narcotics. |Fagan, the former commander 

in the theft of $70 million "uch of the missing nar-!of the special investigations 
worth of cocaine and heroin co,ics . w bich apparently avas unit, was indicted by the grand 
from the New York Police pp. resold for distribution on theijurv investigatin' 1 the French 
partment served as a body- streets of New York Citv.lConnection case on charges 
fiuard for the children of a " r 'r. "tHy v..as scircd durirp the ,h : „ hr hj(1 , lt . d b , * 
maior narcotic dealer, law- 'M* of a 

enforcement sources said non." |000 bribe that Mr. Papa alleged- 

yesterday. j According to several law-en-ity paid detectives in return for 

The suspect, Frank King., forcemcnt sources. Mr. Kin" information about the tap Mr 
was said to be one of two ant1 an0, her New York pok< Lagan has retired from the de¬ 
former New York police 0 ffi-> cr ’. ,oraler 1 »*ut. I’aspuaic partment. 
cers lured bv Vincent Pm,, .J"}P7r' *■ ' ^ Mr i l P ,r>ri - wbo hf,adrd the! 

after lie I, came concert ed that X'’ r : ' (m!Jrr: ' before Mr. Lagan, .etued 

other iir.derwetld figures m.Pht^°\Wl8 ^ "» l *‘ 2 - 

.tfrmpMo harm hi, children, Gambino.V-M^ McSE _ 'O-c Step closer' 
l ‘ ; n , v rc..c..ed ..t His F!'j«hir.?. Querns thr* 20-vcir-' 1 ke indictment slid this bribe* 
te°rd v m V id P!1 ?e UJ, h d Y ^: S n, 0,d C-V.o Gamb no. * b « />rst of a sene. That 

« |?& lUlo 3 Wiretap Used 

n0 fu H- r , tfr V n ^ nl cn the! The nephew’s body was!the N*w Yoik City Police De- 
, *7 s ,.‘ n a Iot of found with pur *hot wounds in Partment property clerk's of- 
heartbreak here, he said. a grave in Cults Neck, N. J., on fice." 1 1 

Basis of Movie 2< ’- >?' 3 - Law-enforcement’ At the time of Mr Ea-an’s in. 

In an invrsiew in The Dsilv'helievrd iTT"*' Joseph A. Phillips, 

News Iasi S.iurdav, Mr, King s«»nlihle f«? *»h- tur d I "V • SMS,8nt ,0 Mr ’ Nadjari,; 
open I v achr. > v'f-ivr d thn hc' f) .e, r vn( T ^ l,1R of 5anJ investigators were now 
was the nn- ,1 V. t l\ ' 0 ?n * Gainhmo and that some "one step clo-or" to fnmallv 

investigate* but he denied any hTchi'drcn' k * UkCa a 2 ain ‘t charging an unidentified detec-1 
involvement. : Ti, . r Z\ . , !' ,Ve as the "principal brain" be-1 

Mr. Papa, who is in Federal f.,Ten Mr Kin- TdT r C pna Mr'T- "' C ' 1 'i' lhe nsrco! '"- ! 
prison c..t unrerit-d cli,tr- w ■ a all I i Mr Papal Mr. King, who is .Vi vcarsl 

was it.dieted h«: Aug ist for mem sewaTars ° J rt-tircJ !r ™ fhe Pr:,< e De-! 

conten.pt—bv a , ,a • and a re. 'n \ /Y/°. P T cd par, . alen ‘ as * ^cond, • .de de- 
jury im. tiu le ‘ • *Voutv At- n’-onc Mr Kt V'ih % ,f 4* * ,,rt,v * after 16 year* of service,! 

*wer t tcr, ot 
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Nadjciri A lieges Hindrance 
j By U.S. Attorney Curran 


Slate Prosecutor Gets a Court Order 
Aimed at Obtaining the Testimony of 
a Witness Reported in Custody 


r.y M. A. FAItELR 

Maurice H. Nadjiri. the jor Government witness in De- 
s special prosecutor. x e t ember, 107 J m t!,» r a«« of 
tcrt.jy charged ti c United l.dmund A Ro’sncr. a Sew York 
ilatcs Attorney m Manhattan lawvrr who was convicted of 
w.th impelling the prosecution hnberv and obstruction of jut- 
by dr Na!;in of more than a t:co Mr Rosncr, who received 
Half dozen police-corruption a fuc-year sentence, has asked 
eases here. Ilhe l nited State* Suprrme 

Mr. Aa.i|.arf ehtilned * court Court to review his conviction 

asnsf®.aft.sans 5 

Robert r r' r ‘?"e C Drfcet.ve ’nltT m ' the ’indwti’ent on 
RO'e.t l.euci, a <ev stite wit-rorruption charges of eirht p<*r- 
ness m the css»s. Tn* ante son*, including a former Vssist- 
rro - .tor is 11 -i to (eel that ant d vr; t attorney in Queens 
with',; a, , to y. true-seserel hwvers. a'bad bonds 
an undercover agent who mts M s -, ; a p „ ; .;, ms Donas 
coo-wrat-n-" v.uh dr Nidian , . 

until two v ' <; aeo—th. ca s e s , 3 \' Mr - Curran, 

night be lost. - * c *‘*.turnesi over to Mr. Nad, aril 

S.nce Ann! IS when Mr T u J l ; i " ! ' t I . Cf 'rnjpt>on cases ini 
Uuci rc-p'rt- dlv t.Vd mt« ami V* A, ' or ‘ 

Keder.d - . ; th.it he *,*d „V •! d and tn 

corrv.rted -no c -.... r ,| ?,,? h; '" Uctcctive leuci was act- 

3 ^ ' c '- r,uul * c « n 2 as an undercover a?e nt 


than he }' id — . v r , an uncercover ?qrnt. 
milled, th* d {,£ h ?X * r1 1 M ” ,h ' fl ’*• has 

guard'd rv Federal' tr.jr^ili.vt^uw, 8 " * 8W “ ,0r ,he SU,e 

accord. n*» 10 Mr .* -'-uijr. 


Fiulher Crimes Admitted 

>'•'0 weeks aco, according to 


• ) 


t> - 


accord.ng to Mr. .N'adjari 
Inlerro ,'ution Reported Rlockcd 

-S *«* S 3 ^SSOO/xaBt 

to CjU:>t:on Mr 
his r, ,o -—t t 


i 

J 


dc !: ,i V-; ,0 anrs. re° 

iterated during the Rosncr trial, 
i Mr. teuci was not specific 
loot the crimma: „ct f vi:ics he 
-'.d kept secret, Mr. Falliv aid. 
E-t. tlie state aide w ■ it on,, 
■he detective, who has nc-er 
"-en pros A rtited. said that hel 
0 1 ■*- 1 s 0 wanted to discuss his a c-i 

Jtatn *‘-t f -pent • on "of" Mr .J ';? 1 . c t'"" r,sl involvement withl 
, officials in the L'n.ted States 


grand 

■~t ■ • snvest.gatipg 

pol- - c 

■ ’rrupticp. 

Tt 

1 ! r, Stephen J. - 

r»l!rd 

Mr. Curran's ' 

actior.s 

"an aeb. -.rv ar.l t:-i- 

warranted ’vr i«.on into thr 

state s 

nr- eemortal, judicial 

and ;• 

mi ftvvtions " i 

He 

J rep... wd attemots to 


Cutran's office had been re- ? ™ « he L ' n ' 
j C( . lc; l Attorney s office. 

Mr. Curran declined to com ',, Mr Fallls sworf 

. a. . r. lit. r» 1 #»itri u-a. 


I 

1 


- - that after 

-e order i De:c(,iv<> L "uci went to Mr 
sj.j. Cuir.’.n's cflice, his bodvguard 


“> 


’ ■** * 
J i • 

’i 


.-j 


l-.e older w is scheduled ; ue.ective was trans¬ 

it arv.ser.-d in htete Su- ,crr ' ,(1 ■’ r> ,l:t custody of Fed- 
me Court at in A*.' >odav N ■* '’'Arshils" to prevent his 
■Ire vester.lav Vt 'cur.n ippcarin." before state Rtand 
i he had f '-d a motion to ;,r '" 1 h s “‘'cussing with 

e ti . order transferred tr Vr Nad’ari the full extent of 


. 

I 

:• v. . 

'".JM 

• * 




men* on th^* • v *»w ca 

si;nrd at -eon hv ?rv.e ,vj- , • — —- 

ptrtne J iv . ^ j n M Mur-' of c,:v r°‘-ccmen was Crnnped 
ta,■ ■. Toe cider was *-heduled i ,ui l lp «*ctectiv« was "trans- 
to I..V a.-s.vered tn State Su. ,cr !' - d A* .the custody of Fed 
preme 
hut 
said 

have ti ' nrri'r transferred tr- .' 

Federal nurt. ,h:s criminal activities. 

The t’n.ird States Attorney The state prosecutor now 
would not rumr, on; nn whether nci 'h. Idueclive Leuri. Mr. Fal- 
Uetr. tive I euei was !>erv- ! ' Ml< *- Mr Naditri ran 
guarded hv 1 ederal mars!i.vCF ! 'Prai‘e the effort that thei 

Aids Knapp Commission ne ' V Ma,rr, , ,<,n <; 

... . would Imv on rain which! 

Ire clr,rcii\f t a Mf»tky. .I.”#- I.r v:,\% an undercover apntl 
ye^r-old former n ,,,, ) t i'*r of t he md to deter pi nt “wheth- 
Tolire Departni^nt s narcotics i r we can and should vouch, 
division, }**, .i;i.«• 5«n under* fur l.cuci's crcdibiliiy" to 

rover a;;rnt m |0V| f or thrjunev. 

hiitop C':imn ssio;i in :t^ in* l lirre v.n r.n indication 
Vf 1 • of |h»:,c,. currup* vr.tcid.iy a *, to whv Detccfivr 

, *" 1 - ‘I rut i c ti#- r this tuvr in div 

,• Jn r»72. .if 1 r tell.np. I • (|pr.il iln « whv. !<<• «.ill.sl In* full 
‘ 1 '* • fh.it b* h * I %eivr! in < niiliM d ti tivili* •. Souid‘% in 

’■> it'i i! ..iix ,, a miMieiuin Mr. ,Vt.l ( .ui . nlli. «• >p . uliled. 

I.l filut i *, v l.o v. * 11 II. t | Hi d.'lei live |. u .| |tnt 

•.h tl.i t' d»twu it ti. ..it. « mi*, ill.* 1 1 ..«• t \i.*nt v.imiI.I l»r ir i 

1 ^-. I .. lie Im*. .in»»* .ui un.ti imvn ,\. ltd hv u'.j . . » , in Mr 1 
#>p*'i»t |.»r |I».* I'nilt I M.ilt % Al \ i.t| *m‘s turr nl i»k|.iiiv into, 
tunn y in jiii iiim ii. ili.iit nf i, linin'* h>'iwr.'ii I'u.S .md 

i ui t liplc it it. li e i || v .<11111111.11 I I, I hv th* • I* • » <1 |iic.Afi|*.|e 

J<*»f i. «• v\string f !».•<> unit «.( I'.r | ..li. ** 11 * | . 111 

h' l" liu* I < in 1 was ll.r m.1 jini'id . n.ifiulus .!i\|s..iit 
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U.S. Judge Is Unable to Resolve 
Nadjari-CurranDisputconLcuci 


Aflrr deploring .... .... 

seemly ' quarrel between the,ness against Fdn.und A. 
Special Stale Prosecutor and nor - a New York lawyer 

,, > .. I >i. • r»^, l .. ' _e 

the United States Attorney 


By ALLAN M. SIKGAL 

the "un-Jwas the major Government wit- 

Ros- 
cr con¬ 
victed la-.t December of hrib- 

[here. a Federal judge tr.ed and v! r V n”' 1 obs[rutll '’‘' jw-'ice. 

. Mr. Posner, senteneed to five 

failed yesterday to arrange a years- imprisonment, i as asked 
closed-duor settlement on ac-the Supreme Court to review 
cess to an undercover anti- '"*‘s sentence and has moved to 
corruption witness. jhavc Judpc Bauman set aside 

But the dispute—over Del rc .- £> erd,tL 

h «•*"•*«** <*> «^-oJ^aiyrjyxs 

in more than half a dozen live Lcuci from saving anything 
.police-corruption cases — con- tuat could up--ei the conviction, 
tinued. Federal District Judge \ he United States Attorney is 
Arnold Bauman called a hear- a ' s0 studvinr; past corruntinn 
ins for 10 A M Monday on iP, N ? w York P 0,icc special 
[the issue of who may question, , he Posner 

h ^u d „ fl ' C ' itrtal. Detective Lenci admitted 

The office of the special criminal arts. But ac-ordirr. to 
prosecutor, Maurice H. Nad- pacers filed bv Mr. Nari'tari’s 
jari, charges that United States < ffice in the 'last two days 
Attorney Paul J. Curran hi c detective has since told ct 
.placed the defective in the emitting crimes that "far 
jiustody of Federal marshals, (Acceded what he had previ- 
"Without access to Detective ' J . aslv admitted." Sources in Mr. 
Ueuci," Mr. Nadjari’s office ''adjari's office say they must 
told Judge Bauman in a •• ff-r * rn more about ihose'erimes 

yesterday, "the special prr ’ f '“ - J 

cu:, " ‘ 
but 


prr.*; '‘'■fore proceeding with any 
' will have no alter iticc C1,e ln "’hich he is a witness, 
to dismiss ————- 


corrupt 


indictments 

public of- 


dl 


i . 


> 




'f : 

All 




pgainst 
/.cials 

Stephen J. Fallis, an aide tc 
[Mr. Nadjuri, submitt-v ti • !«•- 
j.cr i . supps.. of an >.f Vo 
require that Mr • c„r.-:r * im¬ 
mediately show cau.'s why 
Dvtectiv Lcuci cou'd n. e 
ptoduccd for question,ini; 
Judge Bauman rejected the re¬ 
quest for spued alter determin¬ 
ing that no sta'e case v • d 
|SchcdLled for immediate trial.I 
•Debriefing 1 Leu-' I 
Calling the state rr-.. 
Iplorable, Mr. Curran 
Judge Bauman: "We a.e no • 
debriefing Leuci in an inv est - 
Ration now going on. As som. 
as this work is finished— 
promptly—we will make I .-urn 
available." Later a Federal, 
source mentioned a possible* 
delay of three weeks. 

Both sides continued their 
refusal to say what current! 
leases involved Mr. Leu. i. aj 
3>-year-old former mrmb, r of' 
the Pol re Department's narco- 
tics dr. isicn. 

It is known, however, that 
Mr. Nadu.ti is ruricntly study¬ 
ing activities between 19Gb and 
19.1 in that divis.on's special 
investigations unit, including 
the theft of 39a pounds of nar¬ 
cotics. worth at least STO-nnl- 
hon, from police custody. Some 
of the drugs had originally 
been sri/.cd m the so-called 
"French Connection" case. 

Mr. I.cuci's credibility as a 
witness is an i-.*ue in motions 
for dismiss its id - i.iie i m p, i- 
meat *, if five d.-fi n,1.mts, in- 
»lu l -g four fi.ioiei policemen, 

* * v -ipimn i a rs 
In .idn.il CihiiI, Mr. Lew i 


-u. s 


Sir: 


You will please take 
of which the within is < 
duly entered in the wi 
in the ■office of the Clerk 


Dated. N. Y.. .. 


Yours, t 


To 


Sir: 


Please take notile tha 
uill be presented for i 
nature to the Honorable 
United States District Ji 
the Clerk, Room COl, U 
house, Foley Square, Bor 
City of Sew York, on th 

^. at 10:30 o'clock 

or as soon thereafter as a 


Dated. N. Y., .. 


Yours, etc 


.To. 




At 


♦ 












Form No. L’SA-J3»-270 
<R*¥. 10-25-65) 


You will please take notice that a 
of uhich the within is a copy, was this day 
duly entered in the within entitled action, 
in the-office of the Clerk of this Court. 

Dated, N. Y ___ > ig 

Yours, etc., 


To 


United State § Attorney 
Attorney jot _ 


Attorney for . 


Sir: 

Please take notiie that the within _ 

will be presented for settlement and sig¬ 
nature to the Honorable 
United States District Judge, at the office of 
the Clerk, Room COl, United States Court¬ 
house, Foley Square, Borough of Manhattan, 

City of New York, on the _ day of _’ 

S -, at 10:30 o’clock in the _ noon 

or as soon thereafter as counsel can be heard. 


puitrb States pistrict (Court 

Southern District of New York 


SPECIAL PROSECUTOR FOR THE 
STATE OP HEW YORK 

Plaintiff, 

-v- 

UNIIED STATES ATTORNEY FOR THE 
SOUTHERN DISTRICT OF NEW YORK 
AND DIRECTOR, UNITED STATES 
MARSHALS SERVICE, 

Defendants, 

AFFIDAVIT 
74 Civ, 1912 


PAUL J. CURRAN 




United States Aftorn, 

264-6118 Attorney /olr,S,A« 

Due service of a copy of the within is here 
by admitted. 


ey 


Dated, N. Y., ___ 19 Ne York __ I9 


Yours, etc., 


Attorney for 


United States Attorney 
Attorney for _ 


To 


■ To. 


Attorney for 


*1—1 I) I I0*«7«4 


Attorney for . 


J 
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I 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


x 


SPECIAL PROSECUTOR STATE OF NEW YORK, 


Plaintiff, 

t 

UNITED STATES ATTORNEY FOR THE 
SOUTHERN DISTRICT OF NEW YORK and 
DIRECTOR OF UNITED STATES MARSHALS' 
SERVICE, 


74 Civ. 191 


Defendants. 


B e f o r e: 


HON. ARNOLD BAUMAN, 

District ■'udqo. 

May 6, 1974 
10:00 a.m. 


APPEARANCES: 

PAUL J. CURRAN, Esq., 

United States Attorney for the 
Southern District of Nov; York 

STEVEN FALLIS, Esq., 

Attorney for Plaintiff 


ALSO PRESENT: 

ALAN DERSHOWITZ, Esq., 

Attorney for Edmund Rosner 
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THE CLERK: Special State Prosecutor of the 

State of New York v. The United States Attorney of the 
Southern District of Mew York and Director of U. S. Marshals' 
Service. 

MR. CURRAN: The government is ready, your 

Honor. 

THE COURT: Where is the Special Prosecutor's 
representative? 


MR. CURRAN: He was here a minute ago, your Honor. 

THE COURT: Ten o'clock means ten o'clock, Mr. 
Fallis, not 10:07. 

C.o ahead, Mr. Curran. 

MR. FALLIS: Your Honor, I apologize, but we 

were here at ten o'clock. We were just outside the door 
reading the material that Mr. Curran presented us with. 

THE COURT: All right. 

C.o ahead. 

MR. CURRAN: May it please the Court, I have 
handed up to the Clerk of the Court the original affidavit 
and the memorandum of law in this matter, your Honor, and 
I have served copies on the lawyer for plaintiff. 

I think, your Honor, a brief statement of the 
background of Robert Leuci, about whom this whole situation 
devolves,is in order because it is most important that 
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the entire dispute be placed in proper perspective. 

Very briefly, your Honor, back in about April 
of 1971 Robert Leuci began to cooperate with the United 
States Attorney's Office in this District in an undercover 
capacity, and during the course of his working in that 
capacity, indictnents came down. 

One of those indictments involved Edmund Rosner, 
a care with which your Honor is quite familiar. 

In July of 1972 Mr. Leuci was placed in federal 
protective custody. 

In November 1972 Mr. Leuci testified at the 
Rosner trial. 

At that trial, as I understand it, he admitted 
to the commission of three criminal acts, acts which he 
committed before he began to cooperate with the United 
States Government. 

From then until last month, that is, April of 
1974, Mr. Leuci persisted in this position that he had 
been guilty of no other wrongdoing pre-cooperation. 

In August of 1973 in accordance with an earlier 
agreement made between my predecessor, Mr. Seymour, and 
"r. Nadjari, a number of completed Leuci investigations were 
turned over to Mr. Nadjari's office for appropriate state 
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From that time on Detective Leuci was made avail¬ 
able on some weeks, almost on a daily basis, for preparation 
and pesentation of these cases to the state grand jury. 

These cases, which were qiven by the United 
States Attorney's Office to Mr. Nadjari's office and properl-’ 
qiven, should have been qiven, reouired little if any 
further investiqation. 

These are the cases which, as I understand it, 
it is now claimed were,impeded, even thouqh by Mr. Fallis' 
own statement of Friday before your Honor, none are sched¬ 
uled for trial and others, althouqh turned over some nine 
months aqo, have apparently not yet been presented or at 
least fully presented to the state grand jury. 

In February of 1974, your Honor, this office, the 
Southern District United States Attorney's Office and 
the Eastern District United States Attorney's Office beqan 
to cooperate actively toqether in a joint investiqation into 
the drug enforcement of the Narcotic Laws in New York City. 

An area of special emphasis in that joint inves¬ 
tiqation was and is narcotics corruption, and I stress 
narcotics corruption, your Honor, in the New York City 
Police Department's Special Investigations Unit, as it was 
formerly called. 

That, your Honor, was the so-called Elite Narcotic. 








eo:rrq 


4 


Enforcement Unit of the New York City Police Department 

which was supposed to deal with the major violators and majo:- 
cases. 

That joint investigation has been and is being 
cnducted both by the two United States Attorneys' Offices 
along with representatives of the Drug Enforcement Admin¬ 
istration, Federal, the Internal Revenue Service, Federal, 
and the New York City Police Department. 

In the past something less than three months, 
there have been eleven indictments returned as a result of 
that investigation involving thirteen former SIU detectives 
and four other alleged non-police officer narcotics traffick¬ 
ers and these indictments charge or the charges included 
selling or facilitating the sale of heroin, obstruction of 
justice and income tax evasion. 

That investigation, your Honor, is .still very 
active and federal grand juries in both districts are now 
hearing additional evidence on these and on related enses. 

Next in the chronoiogy, if I may, your Honor, and 
this is most important, I believe, because of what has 
been suggested or implied in the state papers, Mr. Nadjari's 
pnners, in the monthof March and in early April of 1974, 

Mr.Giuliani and Mr. Jaffe of my office — Mr. Giuliani is 
head of the Narcotics Unit, Mr. Jaffe is head of the Officii.. 
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Corruption Unit, - had a number of talks with Robert Leuci 
who was still in federal protective custody and still is 
in that status and based upon information and leads and 
some indications stemming out of the SIU investigation 
being conducted by both Districts and not based upon any 
information or leads obtained from Mr. Nadjari or not bas-d 
upon anything set forth in papers filed by the Defendant 
Rosner in support of a motion to vacate the conviction, base 
upon other leads, Mr. Giulian iand Mr. Jaffe questioned 

Mr.Leuci and questioned him rather closely about other pos - 
sible wrongdoing. 

Leuci at this time, your Honor, v/as still being 
made available to Mr. Nadjari as needed. Apparently 
during this period Mr. Leuci discussed with one or more of 
Mr. Hadjari's assistants, according to Mr. Leuci at least, 
pressure being put on him by Mr. Giuliani and Mr. Jaffe; 

and by the Eastern District, Mr. Puccio, pressure to tell 
the truth. 

In fact, Mr. Leuci, during this period, stated 
to my assistai ts that he was told by assistants in Mr. 

, Nadjari's office, chat various assistants ih my office 
could not be trusted and it was suggested to him, according 
to Leuci, that he make anv disclosures he had to Mr.Nadjari's 
office and not to my office even though, vour Honor, at this 
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point my office had come in to certain information and was 
actually investiqatinq it and was attempting to talk to 
him and he is still in federal protective custody. 

On the evoninq of April 17, 1974, Mr. Leuci 
made disclosures for the first time of prior— 

THE COURT: What is that date? 

MR. CURRAN: April 17, 1974, your Honor, in the 
evening or starting, I guess, in the late afternoon, made 
disclosures of prior wrongdoing not previously admitted to 
to Mr. Giuliani and to Mr.Puccio, the Chief of the Criminal 
Division in the Eastern District. 

He admitted to his involvement in criminal acts 
over and above those disclosed at the Rosnor trial and began 
to go into some detail. 

Since then there have been debriefings, compre¬ 
hensive debriefings of Mr. Leuci; we are covering a fairly 
extensive period of time here, your Honor, Assistant United 
States Attorneys in both Districts, DEA agents, IRS aqents 
and New York City Police Department officers, have been ac¬ 
tively working with our two offices, Southern and Eastern 
Districts, in an attempt to corroborate certain information 
prvinted by Mr. Leuci and put evidence toguther for presenta¬ 
tion to federal qrand juries in both districts. 

Now, I stress, your Honor — 
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THE COURT: Is that the present posture, is it 
present idea that based on what Mr. Leuci has been 
telling you that you do plan, as of now, to present certain 
cases to the grand jury? 

MR, CURRAN: Yes, your Honor. We are presenting 
them right now. 

THE COURT: All right. 

MR. CURRAN: T stress, your Honor, that these 
disclosures by Mr. Leuci were made to the Federal Govern¬ 
ment and spec'ficaJly to representative: of my office and 
the Eastern District and not to anyone else. 

Now, to underscore this, your Honor, and to per¬ 
haps highlight a little hit ^ome of the problems we have 
been having, in connection with this effort at corroborating 
certain information which we had received, we reguested on 
April 24th the New York City Police Department, with whom 
we have, I think, mangificent and true cooperation, to make 
available to us certain SIU files which were in Police 
Department custody. 

The Police Deoartment— and this is a fairly 
routine thing, your Honor, wo do it all the time back and 
forth and in a cooperative spirit,and files are made avail¬ 
able. 


The Police Department reported back to us that 
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the, had been instructed by Mr. Nadjari's office not to make 
these files available to us,so we responded that we would 
have to serve a subpoena. 

Yhe Police Department said, of course, they had 
no particular problem with that, If we were going to do 
that, that was okf.v by them. 

We were then told after serving the subpoena that 
they had been instructed to not honor the subpoena or to move 
to quash it. 

The Police Department, of course, did not do 
that and the files wore produced by the Police Department 
pursuant to the subpoena. 

That was April 25th. 

Stepping back, your Honor, to two days after the 
initial Leuci disclosure of April 17th to Mr. Giuliani and 
to Mr.Puccio, on April 19th, I had a meeting with Mr. 

Nadjnri and his Chief Assistant Mr.Phillips in my office; 

Mr. MoLlo, the Chief Assistant United States Attorney was 
also present. 

The bulk of that meetinq was devoted to a totally 
different subject, entirely unrelated to this matter or 
anything connected with it. 

But as the meeting was concluding, I was asked 
by Mr. Phillips and Mr. Nadjari whether Mr. Leuci was going 
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to make his disclosures to us and t'. them and v/hether hr 
would be available to them. 

I told them that he had already made certain dis¬ 
closures and that he would not be available to them until 
after we had conducted the investigation which we thought 
we had a responsibility to conduct in connection with those 
disclosures, and that this was an ongoing thing, and he 
would be made available in due course, but not now, and I 
would make him available as soon as I reasonably could. 

I had no further conversations with either Mr. 
Nadjari or Mr. Phillips on the subject of Mr. Leuci and 
his availability to the state grand jury and I have had 
none, I guess, to date since then. 

As your Honor knows, this application was made 
on April 1 by order to show cause. We received it shortly 
after 1:00 p.m. on Thursday, May 1. It was returnable 
before Justice Murtagh on Friday morning, May 2 at 10:00 
a.m. and the demand was made that we either produce him or 
make sure that he was produced before a state grand jury. 

The application was made available to the media 
as far as I could tell either before or just about the 
■vime time we received the papers and it would appear, 
your Honor, that the application certainly could have been 
made, if it had to be made at all, in camera, and this 
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matter could have been resolved without the publicity which 
has unquestionably jeopardized the investigations we are 
now attempting to conduct and without any detriment to the 
cause of justice to anybody involved in this matter. 

The May 1 application, your Honor, suggests and 
subsequent leaks to the press by the state prosecutor sug¬ 
gests that the United States Attorney's Office was engaged 
insome sort of cover-up of information from Leuci to sup¬ 
press his disclosures because of the Rosner case and the 
pending Rosner motion. 

Your Honor, on April 23, as your Honor knows, this 
Court, your Honor, was informed by letter in camera of what 
was going on and of these disclosures and t isentially what 
the qov.rnment was attempting to do and was indeed doing 
about that. 

I want to stress as strenuously as I possibly 
can that that implication, that suggestion is just dead 
wrong. This office recognizes its responsibilities to 
justice, to Mr. Rosner indeed and to this whole matter, and 
wo informed the Court just as promptly as we could reason¬ 
ably do so by sealed letter exactly what we were aware of 
and what we were attempting to do about it. 

THE COURT: Let the record indicate that I did 
receive such a letter and in the interests of justice, I 
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ordered it sealed and filed. 

MR. CURRAN: Your Honor, that is the chronology 
bringing us upt o somewhat at least to date. 

The problem with both leaks to the media and de¬ 
liberate public disclosures of investigations, leaks and 
public announcements disclosing details, mentioning sus¬ 
pects and informants or at least indicating who they are 
is set forth fully and documented in the government's af¬ 
fidavit and in the attached exhibits to that affidavit. 

Those exhibits, your Honor, demonstrate, as far 
as ve are concerned, as far as I am concerned, a pattern of 
public disclosure of subjects and witnesses, naming crimes 
and indicating possible defendants v/ho have not been in¬ 
dicted; factual details with respect to informants have 
been put out in that fashion and it is reflected in the ex¬ 
hibits to the affidavit by the state prosecutor and this 
is another and compelling reason why in our judgment and 
in my judgment, Robert Leuci should not be made available 
now to the iate prosecutor. 

Now, your Honor, at this point I would like to 
hand up to the Court what has been designated a supplemental 
affidavit to be submitted to the Court in camera which 
sots forth additional reasons why I have taken the action 
which I have taken in this matter and, as I indicated to 
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your Honor Thursday, I have taken this action reluctantly. 

I would ask, your Honor, that that be reviewed 
by the Court in camera and ordered sealed and I am serving 
a copy of it on the attorney for the plaintiff and I would 
ask your Honor — 

THE COURT: May we all take a moment to read 

it, then? 

MR. CURRAN: All right, sir. ' 

THE COURT: Before I do that, with respect to 
the letter that you caused to be delivered to me in connec¬ 
tion with the Rosner case, in light of these circumstances, 
is there anv reason to continue that letter under seal? 

I have forgotten the exact contents of it, really. 
Perhaps you would like to look at your office copy. 

MR. CURRAN: I think probably not, but I v/ould 
like to review the one copy that I have before committing 
myself finally to that course. 

THE COURT: Will you let me know about that? 

MR. CURRAN: Yes, sir, I will. 

THE COURT: All right. 

(Pause.) 

THE COURT: Mr. Fallis, have you had an opportunity 
to read this? 

MR. FALLIS: 7 have not had an opportunity to roan 
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anythinq that has been submitted by Mr. Curran, your Honor. 

We submitted our papers— 

THE COURT: Excuse me, I just read this. We will 
sit here while you read it. 

MR. FALI/IS: What about the other papers? 

THE COURT: Read this document. 

(Pause.) 

MR.FALLIS: I have read it, your Honor. 

THE COURT: I am inclined to order this document 
sealed and I do order this document sealed and I direct 
the parties, both parties, and the members of their staffs 
to make ho extrajudicial statements concerning the contents 
of this statement. 

That is the order of the Court. 

You may proceed. 

MR. DERSHOWITZ: May we be heard on that par¬ 
ticular issue? * 

THE COURT: I am afraid you do not have standing 
in this situation. T am certain that you will take another 
opportunity to make a motion addressed to Mr. Rosner, Pro¬ 
fessor Dershowitz. 

Co ahead. 

MR. CURRAN: The issue presented— 

THE COURT: I think the record should indicate 
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that Professor Dershowitz, I believe, is handling the nat¬ 
ter of Mr. Rosner at this time, is that correct? 

MR. DERSHOWITZ: Yes, it is. 

MR. CURRAN: The issue that has been presented 
to the Court stated by Mr. Nadjari is whether the United 
States Attorney's Office can arbitrarily interfere with 
the state's legitimate prosecutorial,judicial and police 
functions and I submit, your Honor,that that does not 
really state the issue very accurately and does not reflect 
the issues presented at all. 

The issue, your Honor, is whether a state aoency 
may by use of state process compel the United States Govern¬ 
ment to produce before a state grand jury a witness who 
is in federal protective custody. 

Your Honor, we submit there are three separate 
and independent bases \;hy this application must be denied. 

First, I think it is established in our brief that 
a state prosecutor lacks jurisdiction to compel the pro¬ 
duction of any person who is in federal custody or other¬ 
wise held under the authority or claim of authority of the 
United States, and this proposition, your Honor, is dis¬ 
cussed I believe fully in Point 1 of the Government's 
brief. 

THE COURT: I notice in the government's brief 
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that you suggest that protective custody in this connection 
at least is no different from arrestive custody. 

However, there is a paucity of authority. I 
would think this is the case surely first of record, but is 
that your argument? I mean, after all, so much of your 
argument in the brief proceeds from the fact that he is in 
custody, but basically ha is in protective custody rather 
than in the type of custody contemplated by an arrest, 
isn't that correct? 

MR. CURRAN: That is correct, your Honor. Our 
position in that respect is that any order of a court 
forcing the United States to bring Robert Leuci any place 
forces the United States to act upon someone that they 
have in custody and that the custody or the kind of custody 
is immaterial. 

We make the point, I think, your Honor, that if 
robort Leuci were to attempt to leave protective custody 
for some reason, he would indeed be arrested and arraigned 
as a material witness. I think that the kind of custody 
is not dispositive or important, your Honor, but the point 
is that he is in federal custody and that a state may not 
compel the federal government to produce him somewhere, 
but that requires federal action, marshals who have to go 
with him, action upon someone who is in the custody of the 
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United States Marshal. 

THE COURT: Is he being detained by the United 
States Marshals? 

I am trying to get the extent of the custody we 
are talking about. 

MR. CURRAN: So far as I know at this moment he 
is not beinq detained against his will, but he is in 
their custody and should he attempt to leave that custody, 
he would then be detained and brought before a court and 
arraigned as a material witness. 

At this moment, as far as I know, he is not 
being detained in the sense, because there is no reason 
to do that. He hasn't attempted to leave the custody. 

THE COURT: That is interesting. He is not being 
detained, but the moment he tries to go, he will be, is 
that it, Mr. Curran? 

MR. CURRAN: That is correct, your Honor, yes. 

He is not being detained because he has expressed 
no desire to leave the federal custody and the protection 
of the marshals and I would point out, your Honor, the 
reason for that custody over and above the status which has 
gone on for a couple of years now has been that in the most 
recent disclosures, without going into any details, there ha: 
been information at least furnished which wo are now 
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investigating involving orqanizod crime fiqures. 

Your Honor, I submit that the rule, which I have 
just enunciated, is so well-settled that it has been codi¬ 
fied in the New York State Criminal Procedure Law. 

The lav/, as I understand it, the state prosecu¬ 
tor operates under and observes. 

Second, in seeking to compel the United States 
to take specific action or to restrain it from actinq, 

Mr. Nadjari's office seeks specific relief against the 
United States Government and as we discussed in Point 2 
of our brief, such an action cannot lie against the United 
States Government absent authorization by a specific Act 
of Congress and, your Honor, we submit that no such spe¬ 
cific authorization exists on the federal statutes. 

Vie submit that that principle, the principle, 
if you will, of sovereign immunity requires dismissal 
of the instant application. 

I would say, your Honor, that these principles 
would obtain regardless of how long the custody were to 
continue, but I want to stress again, as I did on Friday, 
vij are not taking the position, which I think we have a righ‘: 
to taka, that this will qo on ad infinitum or indefinitely. 

I have said then and X say again that we will make 
Robert Leuci available to Mr. Nadjari's process or to his 
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office just as soon as wc have completed fully and respon¬ 
sibly the investigation which we are now engaged in,which 
investigation is based upon, at least largely, disclosures 
and information and leads which Robert Leuci has given to 
us and to no other agency. 

THE COURT: I notice in Mr. Nadjari's brief 
that they I am empowered to act under the principle of 
the powers of the Federal Courts to supervise the adminis¬ 
tration of the criminal law. 

What is your response to that? 

I am aware of the fact that that is generally 
invoked in cases where federal officials are involved in 
connection with federal investigators, people of that kind, 
misconduct by federal people. 

What is your reaction to the statement made in 
their brief about that? 

MR. CURRAN: Your Honor, I have read the brief 
very quickly. 

THE COURT: We all have. 

MR. CURRAN: I got it at the same time he got 
ours. My reaction to that, your Honor, is that in this 
case it certainly doesn't apply because I would assume that 
there must be some showing before a court would seek to 
intervene in matters thatare really the responsibility of 
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the Executive Department. 

Your Honor, there must be some showing tnat the 
United States Attorney or his Assistants acted in some way 
improperly or in violation of law or in violation of some 
court rule and I submit, your Honor, that has not appeared 
here and, therefore, I cannot agree with that position at 
all that the Court should intervene or inject itself at 
this juncture cn this record. 

Your Honor, over and above what we believe to 
be settled and solid legal principles, I want to stress 
again we are not seeking to stymie the state. We never have 
and we are not now. I have cooperated and I have been 
experienced in federal and local law enforcement with Dis¬ 
trict Attorneys, with Special Narcotics Prosecutor Rogers, 
with the Organized Criminal Task Force of the State, Judge 
Fisher and Mr. Tendy, the New York City Police Department, 
all kinds of agencies, and we do it every day and we do it 
willingly. 

We recognize the state prosecutor's interest in 
this matter, but we also believe that we have an absolute 
obligation to the investigation we are conducting not to 
make him available now, that is, Robert Leuci. 

Our responsibilities, your Honor, must be dis¬ 
charged, we submit, without state interference at this time. 
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I have tried to set forth briefly in oral argu¬ 
ment - I think it is done more fully in the papers, your 
Honor— the reasons for our action and the case lav/ in sup¬ 
port of the position that I have taken here, and as I said 
before, we have done this and we have certainly done it pub¬ 
licly with great reluctance. 

We are prepared to make him available when our 
investigation is completed and we expect your Honor,end 
T represent to the Court that we will have it completed 
just as promptly as we can humanly do it. 

For the reasons I have advanced in oral argument, 
and in the papers, your Honor, the United States Govern¬ 
ment's application is that this order to show cause be 
vacated and the application or the petition or the matter 
be dismissed. 

THE COURT: All right, Mr. Curran. 

I am goinq to ask the Clerk at this time to seal 
the affidavit that was handed up to me during the argu¬ 
ment. 

Mr. Fallis. 

MR. FALLIS: Thank you, your Honor. 

First of all, I would like to say that while 
Mr. Curran has had the opportunity to examine our papers 
since last week, at ten o'clock this morning we received 
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his factual statements and his argument on the law. 

THF COURT: Mr. Fallis, if either of you want 
a couple of days to submit additional papers, you may have 
it. I told you before and I tell you again that this will 
be a matter of first priority in terms of decision in my 
chambers, but since it is a case which appears to me to 
be a case of first impression, I think if you want two days 
in which to reply and, you too, Mr. Curran, you may have it. 

I would anticipate, however, that any opinion I 
wr ite would be filed not later than next Monday and per¬ 
haps this Friday. 

MR. FAT,LIS: Your Honor, the only point in the 
papers that we would want time to answer are the scandalous, 
sensationalist charges by Mr. Curran about leaks in our 
office. 

It is a question of the kettle calling the pot 
black or the reverse. It was Mr. Curran who took reporters 
out on a major drug raid and was criticized for doing so 
by — 

THE COURT: Please don't interrupt, Mr. Curran. 

I will permit you to respond at the appropriate time. 

MR. FALLIS: *- and was criticized by a judge 
of the federal court. 
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It was the U. 
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an article to be written about Detective Leuci in Li 
Magazine. 
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We state that for all- we deny all these allega¬ 
tions, all these chnrqes. 

From my brief review of those papers and of the 
other papers, they are simply statements and assumptions 
not based on facts. 

I say if qiven the opportunity, we could cite 
chapter and verse, the same type of conduct and prove the 
same types of conduct on the part of the U. S. Attorney's 
Office. 


THE COURT: Is Wednesday, five o'clock, suffi¬ 


cient time? 

MR. FALLIS: As to that point, your Honor, if 
that is relevant— in any way to your decision, then we 
would request time to respond on that matter. 

That is my only point. I feel it is not rele¬ 


vant. 

THE COURT: As I see the question now, it is what 
is the power of a member of the third branch, so to speak, 
to direct a prosecutor, a member of the executive, in the 
day-to-day performance of his prosecutive duties. 

That is the matter that lias interested me from 
the first day I heard about this application. 
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MR. FALLIS: I would like-to respond to that 
now, your Honor. 

THE COURT: Yes. You nay, if you want to, 

respond to this other matter, but I really don't think it 
is going to figure very importantly in the decision of 
this case. 

Is that clear? 

MR. FALLIS: Which othar matter? 

THE COURT: The allegations of who was talking to 
the press and v/ho is misleading and all of that sort of 
thing. 

MR. FALLIS: Rased on that, I am fully prepared 
to continue with the argument that is relevant to the mat¬ 
ter before the Court. 

May I proceed? 

THE COURT: Make whatever argument you want, 

Mr. Fallis. 

MR. FALLIS: The important issue here is that in 
the government's papers thev do nrt deny the important and 
relevant factual allegations of our papers. 

We allege that the United States Attorney's Office 
r noved the police bodyguards from Detective Leuci and 
placed him in the custody of the Federal Marshals for the 
purpose of preventing Leuci from being served with a state 
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subpoena. 


That, your Honor, we submit is an abuse of au¬ 
thority beyond the scope of the authority of the United 
States Attorney's Office and, quite frankly, an abuse of 
the Court process of the United States Courts. 

To put him in protective custody or to give 
him bodyguards who are marsh Is, to protect him is perfectly 
all right, but I submit that it is not proper to assign 
bodyguards to a man for the purpose of preventing the 
state from serving a lawful subpoena on him and that alle¬ 
gation has not been denied in the papers and I would re¬ 
quest a hearing to prove to a certainty that allegation. 

Secondly — 

THE COURT: To prove, Mr. Falls, that that is 
the only reason that the United States Attorney is holding 
him in this way? 

MR. FALLIS: Your Honor, Detective Leuci has been 
booy-guarded for a period of several years. He has been 
in the custody of the New York City Police Department until 
the U. S. Attorney's Office learned that we were about to 
or contemplated issuing a subpoena to Detective Leuci. 

We suggest that is the only reason that they 
removed the police bodyguards and put the marshals on. 

Now, of course, the marshals are still performing 
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the protective custody function, hut their reason for 
putting the marshals on him was to prevent us from serving 
a subpoena. 

In factual support of that, on the one occasion 
that one of our men was permitted to see Detective Leuci, 
and it was the Friday following the 19th, I believe it was 
the 26th, Detective Leuci was called down and - this I am 
getting from my investigator — Detective Leuci was called 
down to Mr. Giuliani's office and Leuci came back from 
his office and he said that they had just learned that the 
special prosecutor was about to order or request the Police 
Commissioner to produce Leuci at our offices and that, 
therefore, they were taking— removing the police bodyguards 
to avoid that and placing him in custody of federal marshals 

This is what Detective Leuci told an investigato- 
from our office. 

The second factual allegation that is not denied 
is the allegation that the U. , Attorney's Office ordered 
Leuci not to speak to myself or anyone in my office relative 
to his allegation relative to his now disclosures. 

I don't know by what power any prosecuting attorney 
can order a witness not to talk to someone. 

Vie must remember that whether it was put in the 
form of a surj^iestion or the form of an order, there was. 







shall we say, something behind it because the whole 
reason that Detective Leuci made these new disclosures 
was that he was under the threat of indictment. 

And, indeed, Mr. Currant stated in his argument 
oi.custody, that if Detective Leuci left custody, he would 
be arrested, so there is no doubt, your Honor— 

THE COURT: And arraigned as a material v/itness, 
was the rest of that sentence. 

MR. FAI.LIS: And arraigned as a material witness 
so there is no doubt that the United States Attorney's 
Office has intimidated or coerced Leuci into followinn 
their directives. 

In other words, they have some power behind 
their suggestion and orders to Detective Leuci. 

Mow, again, it may be proper not to produce De¬ 
tective Leuci and we will get to taat a little bit later, 
but they cannot, I submit, and it is abuse of authority 
and beyond the scope of their authority to order a state's 
witness not to speak to the special prosecutor about 
state crimes that he was involved in. 

Both of these acts on the part of the U. S. 
Attorney's Office, neither of which are denied, violate 
the standards of the penal law of Mew York State ordering 
a state's witness not to talk or not to appear for grand 
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jury or appear to the- state prosecutor, his conduct is 
tantamount to tampering with a state's v/itness and is 
a violation of the New York Penal Law. 

Actively and forcibly preventing the service of 
a subpoena by lawful state agents on an individual within 
the jurisdiction of the state is action which is tanta¬ 
mount to the crime of obstructing governmental adminis¬ 
tration . 


Now, clearly, first of all, with regard to your 
Honor and the federal court, we are in federal court now. 
/our Honor certainl\ has supervisory and injunctive powers 
over federal officials to enjoin them from continuing il¬ 
legal and improper acts with a gun under the color of 
law, whether done in their daily routine if they are il¬ 
legal and improper; the mere fact if a U. S. Attorney 
commits a crime, the mere fact that it is a part of his 
daily routine, does r *• prevent the District Court in 
their supervisory and injunctive powers from stepping in. 

We would request— we also have an iddue in the 
state court, and I will get to them both. 

THIS COURT: Let me put a question to you that 
troubles me a little. I am certainly going to consider the 
applicability of the advisory powers of the court, as you 
asked me to do in the brief. 
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Let me put a question to you that troubles me 
and it has no application to this case at all, but the 
precedential value of the decision might affect the kind 
of hypothetical case I am going to put to you. 

In this case we have two public officials of ut¬ 
most integrity and so that is how it differs from the case 
I am going to put to you. 

Supposing, however, a state court prosecutor 
somev/here in the United States for not so noble reasons want 
access to a federal witness in protective custody; now, 

Mr. Fallis, you can see the danger of that, and I am sure 
we all know that there may bo places in the country 
where such a gambit is likely and I am concerned about the 
precedent I would be setting were I to follow your proposal. 

Would you respond? I am not indicating for a 
moment that I won't, but I do want you to know what is in 
my mind. 

MR. FALLIS: I understand that, your Honor, but 
it seems to me that it is reasonable to draw a factual 
distinction. The issue here is the illegal activities 
by the federal prosecutor. 

Mow, for the Court to condone or not step in 
and prevent this illegal activity, the burden would be on 
the federal prosecutor to show, in fact, that the state 
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official was interested in obtaining this witness for 
other than legitimate reasons. 

That seems to be clear, but the burden would be 
on the federal prosecutor to maintain their position be¬ 
cause, as again as I have stated, the two acts which I 
state violate state lav/, and which have not been denied 
and thereby to my way, admitted by the U. S. Attorney's 
Office are very serious. 

It is a misuse of federal marshals for a purpose 
for which they have not been authorized and telling a 
witness that they cannot speak to a prosecuting attorney. 

First of all, with regard to the position in the 
District Court, I think this is a perfect and proper case 
for your Honor to enjoin those acts, those illegal acts, 
by the United States Attorney’s Office. 

Now, with regard to the state court, the 
state court has again powers to ensure that its proceedings 
are not impaired and that its mandate and processes are not 
interfered with. 

This is the general contempt provisions of the 
state law, particularly Section 750 of the New York State 
Judiciary Law and Section 753 of the New York State Ju¬ 
diciary lav/, and all the body of case law which flows 


from that. 
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Wo have here on the subpoena issue particularly 
an active interference with the mandate and process of the 
state court. 

Now, a subpoena is and has been held in New York 
State to be a mandate and process of a state court. 

It is an order of the court even though it is 
generally issued by a federal district attorney. 

Nov;, while the federal government perhaps cannot 
be sued, there is no immunity for the federal government 
and federal agents for violations of state law. 

Now, Justice Murtagh, havinq facts presented 
before him which led inescapably to the conclusion that 
there was an interference with the mandate of the state 
court, clearly had inherent power to inquire into that. 

It would be somewhat in the nature of a con¬ 
tempt proceeding; as your Honor must know, for example, 
if a witness is called before a grand jury and refuses 
to give testimony, he is very often qiven an order to show 
cause by which he is brought before the judge at which 
time often the judge will then direct the witness to tes¬ 
tify before the grand jury and if failing to do so, can 
v 'o1d that witness in contempt of court. 

What v/e sought to do here was have the United 
States Attorney's Office appear before Judge Murtagh on 
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tho charge of having interefercd with a state procc-ss,the 
issuance of a subpoena by changing the bodyguards for 
that purpose, to give them an opportunity to explain that 
interference or justify that interference, to perhaps 
conduct a hearing to satisfy the Court as to that inter¬ 
ference and in failing to comply with the request or odor 
of tho judqe, then there would be the potentiality of an 
actual contempt proceeding. 

But there is no law which allows the United 
States Attorney's Office to violate the state law, the 
state law regarding contempt, and the state law with re¬ 
spect to the judiciary law. 



your Honor in the federal court in v/hich a witness was in 
a room and in which five citizens, five bodyguards or what 
have you were stationed outside that room and thereby the 
United States /'Attorney was prevented from serving lawful 
process on that witness, I am sure vour Honor would have no 
doubt that you would have the power, by way of order to 
show cause, to bring those people before your Honor. 

Now, the fact that in this particular case, the 
persons interfering with tho lawful process are United 
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States Attorneys— 

THE COURT: That is all the difference In the 
world, Mr. Fallis. 

MR. FALI.IS: Does not make a different, your 

Honor. 

THE COURT: I respectfully suqqest it does becaus 
we are talkinq about the system of checks and balances in 
government and if five fellows simply surround some fellow 
who they don't want to permit to be served, that surely is 
altogether different from a decision made by government 
officials in the executive branch and the review pf such 
a decision by the judiciary. 

MF. -FALLI r : What is involved there, your Honor 

is an assumption that the government officials are doing it 
for good cause and for legal cause. 

There is an assumption in that. We state 
that you cannot make that assumption in this case in light 
of the history of the case and in light of the particular 
actions and particularly in light of the failure of the 
United States Attorney's Office to respond. 

Wo submit that their whole basis and their 
•'hole reason for doing this is not all this-- all those 
papers and charges, but they simply v/ant to win some 
hypothetical race to the courthouse door in this particular 
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case. 

THE COURT: Well, I think I now have heard enough 
charges and counter-charges of this type and I am going 
to ask counsel for both sides to limit their remaining 
argument to the law. 

MR. FAJ.LIS: Your Honor, Mr. Curran indicated that 
Lcuci was in protective custody. I think we have established 
that the United States Attorney's Office has not established 
so to speak, that they cannot be charged in state court 
or brought before the state court. 

Che issue now is whether there is an overriding 
federal lav/ or principle which would prohibit the state 
court or indeed your Honor, as a district court, from act¬ 
ing. 

Detective Leuci, according to Mr. Curran, is 
in protective custody. Protective custody is a legal fic¬ 
tion. It has no legal significance or legal meaning with 
respect to the rights of the individual. 

He is in protective custody under the omnibus 
Crime Control Dill. I have raad that and no place in 
the provisions of the omnibus Crime Control Dill relating 
fo custody, relating to protection, is the word "custody" 
even used. 

The word "protective custody" is a term of art an’ 
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does not have legal relevance as in the cases cited by the 
United States Attorney's Office. 

A prisoner is in legal custody because a court 
has ordered— has restrained his freedom in a significant 
way. 

A federal court— a material witness, a federal 
material witness conceivably might be in custody because 
again that is by order of the court, not by fiat of the 
Attorney General or the United States Attorney. 

No man is legally in custody such that the state 
cannot have access to him unless it is by order of the 
court. 

THE COURT: If the test is custody, Mr. Fallis, 

I was not attempting to be humorous when I asked Mr. Curran 
before if Mr. Leuci attempted to leave, would he thereupon 
be arrested, and I did that for a purpose. 

I was trying to find out whether he was free to 
go. Mr. Curran, in substance, says not really. 

Therefore, is he not in custody as that word 
is used, namely, he is not free kto go; he is held by govern¬ 
ment officials and should he attempt to go, there will be 
l.-gal constraints put upon him. 

Is that not custody;is the question? 


25 


MR. FALL 15?: 


It is custody in the dictionary sensi 
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of the word, but in the sense of the meaning, that cer¬ 
tain legal ramifications might flow from it, it is not legal 
custody. 

If I, as a Special Assistant Attorney General 
walked up to someone on the street and said,"You are in 
my custody,”and forcible kidnapped that man and took him 
to my office, he would be in custody. 

It is not legal custody and he could qet out of 
that custody at any time. 

Simply because the word "custody" is used, well, 

I will v/ithdraw that. 

The cases that they cite refei to — all the cases 
that they cite I believe refer to custody which is court- 
authorized, court-ordered. 

The fact that Leuci is free to go at any time has 
some relevance, but the fact that he is detained without 
order of the court indicates that he is not in legal custody. 

I don't think that that argument has any weight 
or any impact at all that the United States Attorney's 
Office has been making. 

Certainly Mr. Curran cites SactionG50-30 of the 
Criminal Procedures Law which relates to witnesses-- federal 
prisoners and witnesses in federal custody. 


Certainly Maw York State would not regard 
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Mr. Curran's actions as legitimate federal custody and 
bind itself to the proposition that it could not obtain 
him by lawful subpoena. 

As a matter of fact, if Mr. Lcuci, if Mr. Curran 
felt that by Leuci seeking protective custody was not 
amenahle to process, then there would have been no neces¬ 
sity for him to surround him with United States Marshals to 
prevent the service of that subpoena. 

I am sure that if riqht now Detective Leuci 
walked through the door, in the presence of the United 
States Marshals,and I walked up to him and handed him a su b- 
poena, Mr. Curran's argument of protective custody would not 
prevent the appearance of Detective Leuci before a state 
grand jury. 

Your Honor we have established in our papers our 
pressing need for Detective Leuci. The United States At¬ 
torney's Office has had him for approximately two and a 
half weeks now exclusively - they say because they are de¬ 
briefing him. 

Your Honor, I submit that it does not take that 
long to debrief a person and for our purposes, which is to 
f, ’st his credibility and complete certain state matters 
which are pressing, we would be willing to take Detective 
Leuci for a period of two days to complete our business and 
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turn him back to the United States Attorney's Office for 
as lonq as they want him so that they can leisurely de¬ 
brief him. 

Unfortunately, the crush of state matters and the 
crush of cases in the Special Prosecutor's Office prohibits 
us from leisurely debriefinq witnesses. 

As I say, if your Honor is in any way considerinq 
consideration of the charqes of the United States Attorney's 
Office in his decision, then we would request ample oppor¬ 
tunity to respond. 

Thank you very much. 

THE COURT: Yes. 

Mr. Curran, did you want to say something? 

MR. CURRAN: If I may. 

THE COURT: I am qoinq to say now that each side 
may have until Wednesday at 5:00 p.m. to submit whatever 
additional papers it desires. 

Go ahead. 

MR. CURRAN: Briefly, your Honor, in response 
to a couple of what I quess are the basic points made by 
the plaintiff -- first, talkinq about not respondinn - as 
'nr as I know, your Honor, there have not been pleadings in 
this matter and there was an order to show cause with an 
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affidavit; I think, we responded fully. 
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We were confronted with a petition where one 


goes down the line and admits and denies and whatever. 

Should there be a petition, we obviously would 
have so responded. 

The basic point, as I understand it, is that we 
have misused the United States Marshals and directed the 
witness Robert Leuci not to speak to the State Prosecutor. 

Your Honor, the witness has been in protective 
custody of the United States Marshals from the outset,going 
back to 1972. 

What happened, as I understand it, is that when 
he wasout of the vicinity, he was in Marshal custody or 
from time to time the Marshals checked up on him. 

After these recent disclosures came about to 
the United States Attorney's Office on April 17th, he was 
put in the custody of the marshals on a full-time basis. 
Initially, DHA and then marshals. 

It had been the practice up until that period of 
time, somewhere around April 20th or 21st or 22nd, that 
when he was in New York City, members of the Hew York City 
Police Department would in a cooperative spirit with the 
1 ral marshals, take over the actual bodyguarding, but he 
was always, as I understand it, under the federal protective 
custody and operating under that statute. 


_ 
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We did indeed tell *:he marshals and the DEA to 
take him over full time and we did that for two reasons,, 
your Honor. 

DEA, incidentally, got involved first and then the 
marshals later. We did it first because we wanted no 
question about our investigation to go ahead unimparied by 
any intrusion by anybody and specifically intrusion by the 
public prosecutor until we were finished. 

We did it secondly because of the disclosures 
that had been made and their ramifications, your Honor, I 
felt in the exercisa of my judgment that it would be more 
sound at that time- to have him exclusively in ^federal 
control to avoid any possible problems that might arise 
in connection with Hew York City Police Department per¬ 
sonnel and given what he was then engaged in as a result 
of the disclosure. 

How, your Honor, as I understand their point, 
they charge the United States Attorney's Office with 
violating state law. 

We violated no state law. We are acting in 
furtherance of our government obligations to the soverein, 
to the United States of America and that by no test, no 
matter how it is twisted or turned or analyzed, can be a 
violation by definition, cannot be a state crime or a state 
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contempt or anything else. 

The whole purpose of the doctrine, as I understand 
it, your Honor, is that any relief that they asked for here 
would undo the whole concept of protective custody. 

The very point of protective custody is and the 
cases do talk about this and the cases are not limited to 
people in jail or in actual situations, is that the United 
States Government will not be impeded in its governmental 
operations by any state process while those governmental 
operations are continuing under color of law or under claim 
of law. 

If your Honor please, the analogy of an arrest, 
custody is defined by the United States Supreme Court in 
the (Jones Case as restraint beyond that of restraint im¬ 
posed on an ordinary citizen. 

I submit, your Honor, that federal protective 
custody we have talked about is clearly that kind of restrai 

If I might analogize it to an arrest, your Honor, 
he is not free to go. 

THE COURT: It was that which I had in mind when 
I asked Mr. Fallis the questions that I asked, namely, 
the arrest custody. I think it is fair to say, and I say 
this with some trepidation in the presence of a Harvard 
Professor, that when a person is not free to go, and the 
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people v/ho deny him is freedom to qo are Police, I think 
that adds up to custody. 

MR. CURRAH: You said it better than T did, your 

Honor, but that was my point. 

I would also say that the Leonard case, another 
case cited in our breif, there the court, the Second Cir¬ 
cuit here held that the qovernment was not required even 
to disclose a witness' whereabouts and this was a v/itness 
who had been in protective custody even where there was a 
state court order involved. 

We may, your Honor, respond in a supplemental 
memorandum, I think your Honor said two days? 

THE COURT: Wednesday at 5:00 o'clock. 

Is there anythinq else, Mr. Fallis? 

MR. FALLIS: Yes. I would like to point out, 
your Honor, that the provision of protective custody is 
entitled Protective Facilities for Housinq Government wit¬ 
nesses and there is notininq, the word "custody" does not 
appear in that provision at all. 

The word "protective custody" does not appear any 
place in the United States Code. It does not appear in 
Black's Law Dictionary. It appears no place in the law. 

The question that is raised,is an actual and 
physical custody sufficient to prevent the state or any 
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other government instrumentality from serving a lawful 
subpoena on Detective Leuci. 

That is the issue. 

In other words, is the actual custody, the fact 
that Detective Leuci is sitting in Mr. Curran's office and 
the door is bolted, does that prevent us from serving a 
subpoena and I submit there is no authority on that. 

What we have here, your Honor, is a factual ques¬ 
tion whether the United States Attorney's Office acted 
illegally and improperly. Mr. Curran — 

THE COURT: Is that the specific auestion you v/ant 
me to address myself to,whether the United States Attorney 
acted illegally? Is that the specific auestion you want 
me to address myself to? 

MR. FALLTS: I submit that there are several 
questions in this, your Honor. 

THE COURT: All right. 

MR. FALLIS: Just one more point: Mr. Curran 
states that he violated no state law because he was doing 
it in the interests of the government. Well, that is the 
"Let the state be damned attitude," and I don't think that 
that is a proper attitude and I think that your Honor should 
step in and use his supervisory powers. 

Thank you.- 
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MR. DERSHOWITJ!: Your Honor, could I be beard on 

a special emergency application on behalf of Rosner grow¬ 
ing out this morning's proceedings? 


THE COURT: Yes. 

MR. DFRSHOWITZ: T am not sure whether the par¬ 

ties to this case are aware or whether this Court is aware 
of the current pending nature of Mr. Rosner*s certiorari 
petition before the Supreme Court. 

THE COURT: I am totally unaware of it. 

MR. DERSHOWITZ: It is very relevant to vour 


Honor's order this morning. 

On the 17th of April, tha very day on which Mr. 
Leuci made disclosures to Mr.Jaffe, the United Status 
Supreme Court sent a letter to the United States Government, 
the Solicitor General, reguesting them to respond to the 
certiorari petition in that case. 

On the 19th, if my memory is correct, the United 
States Solicitor General, the representative of the Justice 
Department, filed such a response in which they unequivo¬ 
cally denied at that time that there was any evidence of 
Mr. Leuci's involvement in any criminal activity. 

In other words, two days after the United States 
Government learned of Mr. Leuci's alleged perjury in the 
Rosner trial, the United States Government, through its 
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Solicitor General, who presumably was unaware of these dis¬ 
closures, made a representation to the United States Supreme 
Court directly contrary to that. 

Now, under the principle set out in the United 
States Supreme Court disposition of Mes'arosh v. The United 
States, the United States Government is under an affirma¬ 
tive obligation to bring to the attention of the Supreme 
Court— 

THE COURT: I would have no doubt that Mr. Curran 
will see to it that the Solicitor General is so informed. 

MR. CURRAN: He has already been contacted on 

this very subject. 

THE COURT: I have no doubt that the Solicitor 
General would call to the attention of the Supreme Court of 
the United jcates this change in his information. 

MR. DERSI10WITZ: My point is this, in aiding him 
to do that, it seems to me that we should be — at this 
point because there is a petition pending in the Supreme 
Court — we should have access to all this information so 
that we can file a memorandum in the United States Supreme 
court bringing to the Supreme Court's attention all of this 
material. 

It is for that reason that I would no move to have 
the United States Government turn this over to us today 
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because as far as we know, indeed the Supreme Court may have 
decided this case today. 

The schedule of briefing in the Supreme Court 
is such that the conference may have been on Friday of 
this past v/eek or maybe this coming Friday, we don't know 
that, maybe the United States Government knows it. 

If it turns out the conference was on Friday,then 
between the 17th and to this day the Supreme Court has not 
had access to that information. 

If it is on Friday, it is imperative to bring 
this material to their attention. 

T11F. COURT: Professor, I am onlv going to grant 
your application to this extent: 

I think that Mr. Curran ought to notify the 
Solicitor General. I think that the Solicitor General 
ought to file whatever is necessary to be done immediately 
to indicate the fact that Mr. Leuci lied under oath at the 
trial of vour client about his involvement in other crimi¬ 
nality and I decline to grant your application with respect 
to the specifics, specific instances, about which the 
United States Attorney is now concerning himself with. 

Any how, you have made a motion for a new trial 
returnable before me. The reason that I have not scheduled 
it is, o f course, basically and technicallv the case is in 
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the Supreme Court in Washington and, therefore, really, that 
has to be my reason for not having scheduled a hearing; 
althouqh I can hold a hearinq, certainly if I v/ere to de¬ 
cide it favorably to your client, I could not now do that 
because the case is not in the District Court. It is in 
the Supreme Court. 

MR. DERSHOWITZ: We would hope this would be 

obviated. 

In the Mesarosh case when the Solicitor General 
brought identical information to the attention of the 
United States Supreme Court, the United States Supreme 
Court ordered a new trial, although the United States Gov¬ 
ernment simply sought a remand for a rehearing. 

Vie would hope this would be obviated. 

THE COURT: I would be delighted if the Supreme 
Court would take that natter out of mv hands. 

MR. DERSHOWITZ: So would we. 

THE COURT: I don't doubt that for a minute. 

Professor. 

MR. CURRAM: I would sav, your Honor, for the 
record, that I have had the chief appeallato attorney, Mr. 
Gordan - I have had him get in touch with the Solicitor's 


office on this very issue and he has been in touch with the 
Solicitor's office on two occasions within the past week 
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and we are doing our utmost and we are living up to the 
obligations that we have to the Department in Washington and 
to the Court. 

THE COURT: I would be sure of that. 

All right, gentlemen, thank you very much. 

Well, now, we will take a ten-minute recess 
before I call the regular criminal trial. 
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SOUTHERN DISTRICT OF NEW YORK 


SPECIAL PROSECUTOR OF THE 
STATE OF NEW YORK 
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|i UNITED STATES ATTORNEY FOR THE : 

SOUTHERN DISTRICT OF NEW YORK 
|i AND DIRECTOR, UNITED STATES 
! MARSHALS SERVICE, 

i : 

Defendants. 
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AFFIDAVIT 




i 


STEPHEN J. FALLIS , being duly sworn deposes and says: 

i 

i 

I am the Special Assistant Attorney General in the 

; 

I- : 

Office of the Special State Prosecutor in charge of the above- 

entitled matter. As such I am familiar with the facts and 

j! ! 

circumstances in this case. 

• i * 

ii l 

1 f ! 

This affidavit is in reply to the affidavit of the 
United States Attorney in this case. There are a number of 
factual misstatements in the United States Attorney's affidavit. 

! i 

| ; 

First, the United States Attorney's Office did refuse 

li 

!: • 

!: to produce Detective Leuci and to let us question him concerning 

i, 

j his disclosure of evidence of criminal transactions. 

li 1 

i 

Second, I am informed by Mr. Nedjari and Mr. Philli 

ii 

that the United States Attorney nev r advised this Office that 
Mr. Leuci would be made available in any period of time or in 
"due course." He merely advised us that he would take our request 


up with Mr. Giuliani. Therefore, pursuant lo Mr. Phillips’ 
instructions to folio 1 ./ the matter up with Mr. Giuliani I discussed 












I 


i; 


II 


it: with him during tho week of April 26, 1974. I personally spoke 
with Mr. Giuliani and requested that Detective Lcuci be permitted 
to come to the Special Prosecutor's Office to complete preparation 
for an imminent departmental trial. Mr. Giuliani stated that 
Mr. Curran would not allow Leuci to come to the Special Prosecutor' 
Office. He stated that we would be allowed to see Detective 
Leuci at the United States Attorney's Office, with an Assistant 
United States Attorney present, if we guaranteed that we would not 
question Leuci relative to his new disclosures or serve him with 
a subpoena. I told Mr. Giuliani that I would make the guarantee 
for that meeting only, and that we might litigate the matter the 

| 

following week. 

is interesting to note that after all this time 
the United States Attorney's Office has still not indicated in 
j: its papers when Detective Leuci will be available. In fact, it 
I appears that the United States Attorney's Office is taking Leuci 
| out of the jurisdiction m the evenings to further frustrate 

i 

t efforts to subpoena him. A New York Times report indicates "Later 

(after this Court’s efforts to reach a compromise in a sealed pro- 

i : 

ceeding) a Federal source mentioned a possible delay of three 
j! weeks." It is rather shocking that the New York Times can obtain 
j; ■‘• nforna tion about the United States Attorney's contemplated actions 
: while New York State's Courts and Crand Juries are kept uninformed. 

(l 

i! 

Although it is not relevant to these proceedings the 
United States Attorney's allegation about publicity warrant 
comment. This Office like all other responsible lav/ enforcement 
agencies, has consistently followed the policy that the public has 
a right to know and should bo informed about governmental activities 
In lav; enforcement, of course that policy, must be consonant with 
the canons of profession l ethics, tho rights of a defendant to a 
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fair trial and with a scrupulous adherence and the principle that 
the reputation of innocent individuals be at all times protected. 

■ ; 

We believe that when a United States Attorney 

i: 

1 arbitrarily interferes with state trials and grand jury proceedings, 
the state courts have a duty to intervene immediately. I am 

sure that this Court would agree that it has a similar obligation. 

I 

In addition, when the activities of a federal official have exceed- 

ed all normal or rational bounds and require that we go to Court 

i! 

i 

for redress that is a matter of public record and of crave public 

' 

concern. The public should be aware that a federal official is 

ji 

i actively impeding state criminal trials and state grand jury 

i 

investigations. The public should be aware that its governmental 
processes are being prevented. 

j : 

J' 

!i Again, although it is irrelevant to the proceedings 

ji 

here a comment concerning our problems with proceeding with 
investigations involving Detective Leuci is informative. 

In August of 1973 the United States Attorney referred 

Detective Leuci and the evidence he accumulated to this Office 

i 

|| 

because the Federal Government did not have jurisdiction to 
prosecute the crimes disclosed by the evidence. This delay - of 
approximately two years - has caused difficulties in presenting 

{, 

these cases to the Grand Jury. This unbelievable two year delay 
occurred Respite our constant prodding to obtain this evidence 
of corruption. 

Mr. Curran asserts that the cases were presented to 
this Office in completed form. The truth is that essential wit- 
nesses were never spoken to, numerous tape recordings were not 
adequately transcribed, and important evidence had not b-'on 
gathered. It appears the United States Attorney's Office neglected 
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t i 

I 

! 

I | 

! ! 

| to pursue or further investigate any of these cases because they 

: y i 

j lacked federal jurisdiction and placed them in a "back drawer" for 

j! ' 

t two years. Corrupt public officials who were the subjc:t of 

i 

those cases were therefore permitted to continue on the public 
j payroll and in a position i.o continue their illegal activities. 

i i 

i. 

Finally, as we have already apprised this Court, the 

i 

I Leuci indictments are subject to motions to dismiss for failure 

I ; 

jj to prosecute. At the beginning of this week, counsel for Bernard 
Geik wrote to this Off_ce and demanded a speedy trial and threaten¬ 
ed to move to dismiss the corruption indictment because of our 

(I I 

i] failure to prosecute. As it stands now, we must consent to the 

i . ! 

! dismissal of that indictment. Indeed, it is our plan, because of 

i I 

j no feasible alternative, to move to dismiss all of the Leuci 

! 

indictments if we are further interfered with in our efforts to 

| 

i subpoena the principal witness in these cases. 

■ ! 

WHEREFORE, your deponent respectfully requests that 
I i 

i this Court grant the relief originally requested in the Order To 

! 

Show Cause issue! by the New York State Supreme Court. 



STEPHEN J. FALLIS 

!J Sworn to before me this Special Assistant Attorney General 

i: 8th day of May, 1974. 



/ Notary Public r pk- vw'A’ 

' y \\r f 

G>ucJ:. fWA jorirftAn y 


! 

I, 


t 
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SUPREME COURT OF THE STATE OF NEW YORK 


EXTRAORDINARY SPECIAL AND TRIAL TERM 
COUNTY OF NEW YORK 


SPECIAL PROSECUTOR OF THE STATE OF 
NEW YORK, 


Plaintiff, 


- v- 


UNITED STATES ATTORNEY FOR THE SOUTHERN 
DISTRICT OF NEW YORK AND DIRECTOR, 
UNITED STATES MARSHALS SERVICE, 

Defendants. 


AFFIDAVIT 


MAURICE H. NADJARI 

OFFICE OF THE SPECIAL STATE PROSECUTOR 
2 WORLD TRADE CENTER 
NEW YORK. NEW YORK 100A7 

< m i— i-'.n_ 




UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT 0!'’ NEW VOH}; 


SPECIAL STATE PROSECUTOR OF THE 
STATE OF HEW YORK, 


Plaintiff, 


-agalnss- 


UHITED STATES ATTORNEY FOR THE 
SOUTHERN DISTRICT OF NEW YORK AND 
DIRECTOR, U. S. MARSHALS SERVICE, 


Defendants 


SUPPLEMENTAL 
AFFIDAVIT IN 
SUPPORT OF 
ORDER TO SHOW 
CAUSE 


STATE OF NEW YORK ) 


COUNTY OF NEW YORK) 


: SS. : 


ST^PaEN J. FALLI3, being duly sworn, deposes and says: 

I am a Special Assistant Attorney General in the Office 
of the Special Prosecutor who is charged with the responsibility 
of prosecuting the cases In which Robert Leuci is a principal 
witness. I as, familiar with the facts In this matter. 

This affidavit is rade In support of this office's 
request for an order to show cause directing the United States 
Attorney and the Chiei United States Marshal for the Southern 
District of New York to produce Robert I.eucI before the Grand Jury 
iri v eri. County so that lie may be questioned concerning matters 
uiid-.r investigation by that body, and to desist from interfering 
with and preventing the appf ;u*ance of Detective Loud before the 
Grant Jury. 


V'U'h 1 c P ’ i o' - i.y affidavit, in support of tin 











Order to Show Cause dated May 6, 197'I, reads as To Hows: 

Dot. Leuci is also a principle witness 
in two outstanding sealed indictments ob¬ 
tained by the Special Prosecutor's Office. 

Those indictments should not be public nor 
should the prospective defendants be subjected 
to arrest if the disclosures of Detective I,eucl 
will require dismissal of the cases. One of 
the defendants in fact has been actively sought 
since April 19, 197 ; 1. He may be located or 
surrender at any time and the problem will 
become an immediate dilemma. 


At approximately 12:00 noon this date I received a cal 
from ohe attorney ior that defendant who wanted to make arrange¬ 
ments to surrender his client. Thus, the problems caused by the 
intransigence of the United States Attorney has indeed become an 
immediate dilemma. 


Sworn to before me this 


L- / 

'U a / 


I oil 


day of May, 197h. 


// /. 0 / J n - 'j / i' » ^ 

/ ' i 

STEPHEN J. FALLIS * 

'pecial Assistant Attorney General 




Xmi'JETH D. KEMP** , 
Nstjry Public. ” orx 

Nu. 3 I-72JS75S 
Ou.Mi.d i-> IU* 

Ccirni.iion Vcrctl .0 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


__ 

SPECIAL PROSECUTOR OF THE STATE 
OF NEW YORK, 

Plaintiff, 

-against- 

• 

UNITED STATES ATTORNEY FOR THE 
SOUTHERN DISTRICT OF NEW YORK 
AMD DIRECTOR, UNITED STATES 
MARSHALS SERVICE, 

Defendants. 

__ 


OPINION 
74 Civ. 1912 


APPEARANCES : 


Maurice 11. Nadjnri, 
Hew York (Stephen 
Special Assistant 


Special Prosecutor, State of 
J. Tallin, Jordan J. Fiskc, 
7\ttorncy*s General, of counsel) 


for plaintiff. 

Paul J. Curran, United States Attorney, 
District of New York (Jonn W. ttielas, 
V7. Giuliani, Steven J. Glassran, Asms 
Attorneys, of counsel) for defendants. 


Southern 
jr., Rudolph 
taut. U. S. 


DAU*'.AN, D. J. 

On May 1, 1974, the Special Prosecutor of the State of 
New York, plaintiff herein, sought and obtained fron Justice 
Murtaqh of the Jiur.for.e Court, Now York County, an order to show 
cause directing the United Stator, Attorney for ti e Southern 
District of'wee '’ark and the Director of the United States 
Marshals Service, r -fondants herein, to she; tense why they 
should not be ordered to produce car, Ro’-. i. t Louci, n N<>v York 
city pel ire: he for . a Now York County c.r. i".:y. That day 













the Murtagh order was served upon the defendants who immediately 

1 / 

and ouite prooerlv renoved the proceeding to this court pursuant 

2 / 

to 2C U.S.C. 5 1442 (a) 1. The court has now heard oral argument 
on plaintiff's notion, and both sides have submitted briefs and 
affidavits in support of their respective positions. For the 
reasons that follow, the order to show cause is vacated and the 
action dismissed. . 

I. 

Some factual background is necessary to provide a context 
for the instant proceeding. The narrative that follows, however, 
purports only to recite those facts which are undisputed and is 
unencumbered, I trust, by the rhetorical baggage that has freighted 
these proceedings from, the outset. 


Robert T,euci, a detective in the Now York City Police 
Department, has been assisting various federal and state law en¬ 
forcement agencies since early 1971. Between Ivpril, 1971 and 
approximately July, 1972 he worked as an undercover agent under 
the direction of prosecutors in the United States Attorney's Office 
for the- southern District. In that capacity he is alleged to have 
aided in the commencement of several cases, most notably Uni ted 
States v. Ednund Posner et al, 72 Cr. 722, an indictment returned 


in this district in July, 


1972 and tried before ir.a in November and 


December, 1 
that trial, 
about prior 
Dee o' it rv.it. 


972. Leuci was the government's principal witness at 
and van cross-examined vigorously and extensively 
criminal acts committed while a m.-d'or of the Police 
|!c ad ij.lfed only to fou*' such acts. 


all of which 









allegedly took place prior to his decision to cooperate v/ith the 

government. From July, 1972 to the present Leuci has been the 

beneficiary of the protection afforded by S5 501-504 of the 

Organized Crime Control Act of 1970, Pub. L. 91-452, 84 Stat. 922, 

4/ 

13 U.S.C. Chap. 223 (preceding 5 3431), or what is colloquially 
termed federal protective custody. 


In August, 1973 the United States Attorney nade Leuci 
available to the Special Prosecutor, v.’hose office, it should be 
noted, had been established by the Governor of Hew York to ferret 
out and prosecute corruption in the state's criminal justice 
system. Several investigations in which Leuci had been engaged 
for the United States Attorney were simultaneously transferred to 
that office. From, that time onward, although he has remained in 
federal protective custody, Leuci worked with the members of the 
Special Prosecutor's staff in the pursuit of these investigations. 


In February, 1974 a joint investigation into corruption 
in the Special Investigations Unit of the Mew York City Police 
Department was commenced by the United States Attorney's Offices 
for the Southern and Eastern Districts of Hew York. It appears 
that evidence disclosed during this investigation caused members 
of the United States Attorney's Office for this district to 
examine anew the truth of Leuci's previous accounts of the extent, 
of his criminal activities. In addition, on March 21, 1974, Uosnor 
filed a motion for a new trial, in 72 Cr. 732, in which it was 
alJeered that Leuci had committed perjury at the trial by failing 
to disclose various criminal acts. Leuci appears to have been 
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subjected to persistent questioning', and finally, on April 17, 

1974, he admitted to representatives of the United States /Attorney's 
Offices for the Southern and Eastern Districts that his criminal 
conduct had been r.oro extensive than he had previously conceded. 
Agents of the federal government have subsequently been engaged in 
investigating these new revelations. 

The essence of the present controversy is that since April 
17, the United States Attorney has refused to make Lcuci available 
to the Special Prosecutor. The application to Justice Murtagh on 
May 1, now before this court, is designed to compel his production. 
The Special Prosecutor contends, in brief, that Leuci's testimony 
is crucial to the successful prosecution of several cases pending 
before the grand jury, and that a reassessment of his credibility 
nay have an important bearing on the validity of indictments 
already filed. The United States /Attorney, in turn, disavows any 
intention of withholding Leuci fron the Special Prosecutor for an 
extended period, but insists that lie requires sufficient tine to 
"debrief" Leuci adequately and fully to investigate his nev; dis¬ 
closures. Eoth sides have embellished their arguments with exten¬ 
sive accusations of bad faith that do not merit repetition here. 

In resolving this controversy, however, I am not required 
to pass unon the merits of the prosecutorial policies followed by 
the parties to this action. Por I have determined that in the 
present posture of the case, this court lacks jurisdiction to 
grant IV? relief which the Special Prosecutor seeks. It is to 
this matter that I now turn. 
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II 


Jurisdiction of the federal court on removal is, in a 
limited cense, a "derivative" jurisdiction. Where the state court 
lacks jurisdiction of the subject matter, the federal court ac¬ 
quires none, even though in a like suit originally brought in a 
federal court jurisdiction might have been present. Minnesota v. 
United States , 305 U.S. 382, 389 (1939); Lambert Run Coal Co. v. 
Baltimore E Ohio R. Co, , 258 U.S. 377, 383 (1922). The problem 
for resolution, therefore, is v/hether the Supreme Court of New 
York had jurisdiction over this claim prior to its removal here. 
Stanleton v. 52,433,110 , 454 F.2d 1210 (3d Cir. 1972). If it 
lacked such subject natter jurisdiction, removal cannot cure the 
deficiency and the action must be dismissed regardless of whether 
there exists "original" federal jurisdiction over such a claim. 
Unlike 5 1441, £ 14.2(a)(1) is not keyed to the "original" juris¬ 
diction of the federal courts. Rather, it is predicated uoon an 

independent right given to federal officers whenever a suit in 
• •; * • • 
instituted against them in a state court for any act "under color" 

5/ 

of federal office. Since "original" federal jurisdiction is 

neither required for removal under S 1442(a)(1), nor relevant 

\ 

under the doctrine of "derivative" jurisdiction, I find it un- 

\ 

necessary to consider whether plaintiff could initially have 
brought this action in federal court. 


It in clear that the removal l.y the United States 


Attorney 


is neither a waiver of the right 


to question jurisdiction, 


nor 


tantamount to a governmental consent to bo surd. Hi nnoso*. i v . 
United r.tV.es, supra a t. 38!!. 











I 



III. 

Defendants initially argue that the doctrine of sovereign 

immunity bars the instant action because it is one brought against 

the federal government. This doctrine prohibits the maintenance 

of any suit against the United States in the absence of govern- 

6 / 

mental consent. Its scone encompasses suits seeking compensation 
for nast harms and those seeking prevention of future ones. Con¬ 
trary to the Soocial Prosecutor’s contention it is not limited to 
7/ 

tort claims. Likewise, utilization of the doctrine is not restricted 

to actions where the United States is sued in its own name. The 

protection of sovereig.. immunity extends as well to officials and 

instrumentalities of the government, where the courts characterize 

3/ 

the actions of these agents as the acts of the United States. 

The denomination of the narty defendant by the plaintiff in ulcarly 
not the test of whether a suit is against an officer individually 
or against his principal. Larson v. Domestic & Foreign Corn. , 337 
•U.5. 632,• C 37 (1949). The general rule is that a 3 uit is against 
the sovereign if the effect of the judgment would be "to restrain 
the Government from acting, or to compel it to act." Dugan v. Rank, 
372 U.G. GOD, 620 (19G3). There are two recognized exceptions to 
this rule. Thus, a suit against a government officer in his 
official capacity will not be regarded as a suit against the 
sovereign, and hence not subject to defeat by the doctrine of 
sovereign immunity, i* there exists (1) action by officers beyond 
their statutory powers or (2) even though within the scope of their 

authority, the powers themselves or the manner in which they are 

0 

exercised are unconstitutionally void, rialone v. P.ov doin, 309 U.S. 
6*3, 017 (1902). 
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I 

i 

There has been no contention by the Special Prosecutor 

that the United States Attorney has acted in an "unconstitutional" 

manner. His claim does purport, hovtever, to cone under the first 

exception by alleging that "the United States Attorney is being 

proceeded against personally for ultra v : .res acts crossly in excess 

9/ 

of his authority as a federal officer." Resolving this issue 
vfould, of necessity, involve a determination of the question whether 
the United States Attorney abused his discretion in placing I.euci 
under protective custody arid preventing the Special Prosecutor from 
obtaining access to bin. This I decline to do. In viev; of my con¬ 
clusion that, quite apart from, the sovereign immunity bar, the 
Hew York Suorcne Court lacked jurisdiction to determine this matter, 

I see no need to examine the merits of accusations obviously colored 
by the ill feelings between the litigants. 


IV. 

There can be little doubt that what the Special Prosecutor 

sought of Justice Murtagh was tiro issuance of process in tno nature 

10 / 

of a ;rrit of habeas corpus ad testificandum. The question before 
mo, then, is whether a state court is possessed of the power to 
order the production of an individual in federal custody. Because 
the resolution of this question touches on several basic assumption: 
underlying the relationship between state and federal governments, 
it is necessary to consider the historical antecedent.:; of the 
doctrine with some care. 


The problem of stair: court power over those in fidcru'i 
custody first cat. ' before the fiuw erne Court in Md.ar.an v. Booth, 







62 U.S. 506 (1659). A state court had twice granted ’writs of 
habeas corpus to a prisoner held in federal custody on charges of 
aiding and abetting the escape of a fugitive slave. The Supreme 
Court, speaking through Chief Justice Taney, unanimously held that 
a state court lacked power to inquire into the custody of a federal 
prisoner, even if it concluded that such custody was unconstitu¬ 
tional. In a passage that ha3 such significance for the resolution 
of the. present altercation that it ray justify the inordinate 
length, of the quotation, the Court stated: 


"V7c do not question the authority of State court, 
or judge, who is authorized by the laws of the State 
to issue the worit of habeas corpus, to issue it in 
any case where the party is inorisoned within its 
territorial limits, provided it docs not appear, when 
the application is made, that the person imprisoned 
is in custody under the authority of the United 
States, the court or judge has a right to ircuire, 
in this rode of proceeding, for v/hnt cause and by 
whot authority the prisoner is confined within the 
territorial limits of the Ucate sovereignty. 7v.nd it 
is the duty of the marshal, or other Derson having 
the custodv of the prisoner, to make known to the 
judge cr curt, by a proper return, the authority by 
which he holds hir in custody. This right to inquire 
by process of habeas corpus, and the duty of the 
officer to make a return, grows, necessarily, out of 
the complex character o r our Government, and the 
existence of f o distinct and separate sovereignties 
within the same territorial soace, each of then re¬ 
stricted in its powers, and each within its sphere of 
action, prescribed by the Constitution of the United 
States, independent of the other. Hut, after the 
re i n’* a rub' L and the f . tatn judno ^ r cp ; rt judicial 
airr .i e-~ t e xt the part” is x.n cir-rmiv i;~v ie; the 
authorftv ov F’’.e tin it cl - Seat' ~ trov can" "proceed no 


further. The” t 

I'eji teat the prisoner is within 

the nien vy.. 

jurisdiction of another Government, 

and twit rmiv'-'r 

the writ of habeas cor-mis, r.nr arv 

other nroct'C'* i 

sued un-iev State authoriuv, can piss 

over the line o 

division between the rovoreiqntion. 


v 


He is then wit.b.’n the wpj linion and exclusive jurishic- 
t.ion c,f the United States. If he has committed an 
offence against their laws, their tribunals alone can 
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puninh him. If he is wrongfully imprisoned, their 
judicial tribunals can release him and afford him 
redress. And although, as vo have said, it is the 
duty of the marshal, or other person holding him, 
to make known, by a nroper return, the authority 
under v/hich he detains him, it is at the sane time 
imperatively his duty to obey the process of the 
United States, to hold the prisoner in custody under 
it, and to refuse obedience to the mandate or process 
of any other Government. And consequently, it is 
his duty not to take the prisoner, nor suffer him to 
be taken, before a State judqe r C court upon a habeas 
cornu 3 issued under State authority. No State juuac 
or court, after thev are judi cially informed th at the 
narTv is in^ri:;on-. : l under the nut her it” o~ r the 
States, has nnv right" to interfere with him7 or to 
reemire him to ’ e brought So.oro tnon . And ir tne 
authority of a State, in tne form of judicial process 
or otherwise, should attempt to control the marshal or 
other authorized officer or agent of the United States, 
in anv resnect, in the custody of his prisoner, it 
would be his duty to resist it, and to call to his aid 
any force that night be necessary to maintain the 
authority of law acrainst illegal interference. No 
judicial nroccss, whatever form it nay assume, can 
have any lawful authority outside ot the limits or 
the jurisdiction of the court or judge by whom it is 
issued; and an attemnt to enforce it beyond these 
boundaries in nothing less than lawless violence." 

82 U.C. at 523-524 [Emphasis supplied]. 


The restrictions which Ah 1 emu imposed on the reach or 
state court process were reaffirmed and strengthened in Trrhle 1 s 
Case, 80 U.C. 307 (1872). There, one Edward Tarble had enlisted 
in the Army. His father sought and obtained from a state court a 
writ of habeas corpus discharging him on the grounds that lie had 
enlisted as a minor without his father’s consent. The Supreme Court 
followed Ahleman and reversed the judgment of the state court; it 
denied the authority of a state court to consider, by way of habeas 
corv.v'.s, the legality of any federal detention, lie it judicial or 
executive. The Court placed particular emphasis on the supremacy 
of the Constitution and the concomitant supremacy of the federal 
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government. 


"There arc within the territorial limits of each 
State two governments, restricted in their spheres of notion, but 
independent of each ether, and supremo within their respective 
spheres. ... Such being the distinct and independent character 
of the two governments, ... it follows that neither can intrude 
With its Dudici.nl process Into the domain of the other, except so 
far as such intrusion may be necessary on the part of the national 
government to preserve its rightful supremacy in eases of conflict 
of authority." (80 u.s. at 406-407). garble expanded the holding 
of Abloman in two significant respects. First, the Court did net 
limit the definition of custody to confinement pursuant to a judg¬ 
ment of conviction in a federal district court; any constraint 
innosed by an agency of the federal government is sufficient. 

Ssconu, tho Court refused to limit AMornn "i-n . 

co cases where a prisoner 

is held in custody under undisputed lawful authority of the United 
States, as distinguished from his imprisonment under claim and 
color of such authority." In ether words, state inquiry must cease 
when an arguable claim of federal authority is asserted, whether 
or not such claim ultimately proves to bo valid. 

Since Abloman and Turtle, there has been no serious challenge 
to the principle that state courts possess no power to remove a 
worsen r rom the jurisdiction of federal courts or agencies by writ 
of habeas corpus, ^principle has bnen consistently rcarfimed 
boLh in academic fora end by various courts which have padre 

T1 Vf; ' 111 « l:n P2.v <1 v«n.\' a.”.!: of tho well on- 

tab] [ i 


'■'•ctTinn that {’to court wMch f 


ir:;t control over 
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tho subject natter of litigation — be it persons or property 
shall retain exclusive jurisdiction over it until it has nxha 
its remedies. See Coveil v. Heyman , 111 U.S. 176 (1884). Ir 
speaking of a federal prisoner in Ponxi v. Fessenden , 253 U.£ 
(1922), the Supreme Court stated: "Until the end of his tern 
his discharge, no state court could assume control of his bod 
without the consent of the United States." See also, Stewa rt 
United State s, 267 F.2d 378 (10th Cir. 1959), cert, denied, 3 
U.S. 844 (1959); Little v. Swenson , 282 F.Supp. 333 (V7.D. I’o. 
IIolIran v. mj lkinson . 124 F.Supp. 849 (M.D.Pa. 1954). 

Mew York State ha3 recognized, by recent legislative 

actment, the necessity of securing the consent of federal aut 

in order to obtain control of a witness in federal custody. 

of the Criminal Procedure La’.;, set out in full in tho margin, 

provides that a state court nay issue a writ of habeas corrus 

. testificandum request j na the Attorney General of the United S 

to furnish the witness in state court. Although this statute 

itself implicitly acknowledges the ineffectuality of state or 

further acknowledgement can be found in the accompanying prac 

commentary. It is there noted that "this section cannot affe 

actions of the federal government in this area, but only give 

statutory authority to employ this procedure when federal off 

14/ 

are willing to cooperate." 

Tho Special Prosecutor seeks to escape the force of t 
principle fcy arguing that Leuci's confinement does no 
constitute a state of custody sufficient to defeat the oxccut 
of state court process. 


He points out, quite correctly, that 








I 


nhrajse "protective custody" is a coinage which cannot be found in 

the text of 5S 501-504 of the Organized Crine Control Act. This 

statute, ho argues, merely authorizes the Attorney General to 

provide security for governr ant witnesses; it docs not impose on 

such witnesses a_condition of custody within the meaning of Abler an 
i 5/ 

and its progeny. 


The United States Attorney, in turn, contends that the 
protection authorized by 55 501-504 is sufficient to constitute the 
renuisite custody. Alternatively, ho notes that although Leuci has 
not indicated any desire to leave the protection of the federal 

marshals, were he to do so he would be arrested and arraigned as 

, 16, 17/ 

a material witness oursuant to 18 U.S.C. 5 3149. See Laron v. 

UnH-r-1 Ota ter . 446 F.2d 933 (Oth Cir. 1971). In either case, it 

is argued, Leuci is in the effective custody of the United States 

and thus beyond the reach of state process. 


There is ample sunoort in analogous situations for giving 
"custody" an expansive definition. In Jones v. Cunninch.-jn , 371 U.5, 
23G (1963) , the Sunrer.e Court was confronted with the question of 
whether a parolee was "in custody" within the meaning of 28 U.S.C. 

S 2241 and thereby entitled to petition for a writ of habeas corpus. 
The Court, in holding that a parolee v;as indeed "in custody," 
stated: "(h)istory, usage, and precedent can leave no doubt that, 

besides physical imprisonment, there arc other restraints on a nan': 
liberty, restraints not shared by the public generally, which have 
been tnought :.u r ficicr.t in the English-speaking v.vnld to support 
the issuance of habeas corpus." The Court found that the regular 
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incidents of the parolee's 3 tatus, such as confinement to a parti¬ 
cular job, community, and style of living, were constraints suffi¬ 
cient to constitute "custody". See also, Donienn v. Laird , 300 
F.Suon. 449 (D. Minn. 1969); Schlanger v. Seamans , 401 U.S. 407 (1971 

A definition of custody as broad as that evolved in Jones 
would surely cncomoass the restrictions placed on Leuci's liberty 
by the federal government here. Yet it can be argued, not without 
some cogency, that the definition of custody employed for purposes 
of determining eligibility for habeas corpus relief need not be 
the same definition used in gauging the reach of state process. 
Although I do not necessarily accept that argument, I think it 
proper that I address it nevertheless. The definition of custody 
here, I submit, must be a function-’) one: it must harmonise with 
the principles of federal autonomy- developed in Abloma n and Tar!. 

Of‘critical importance, then, is the Court's observation in Tartlo 
that the state and federal governments constitute "distinct and 
independent" spheres of authority, and under no circumstances can 
state court process reach into the federal sphere. The real question 
before no, then, is not merely whether Leuci's freedom of movement 
is restrained. Obviously, tho protection he requires demands 
rather elaborate restraints, sue); as the continuous presence of 
federal marshals. Rather, one must consider the degree to which 
Leuci falls within the sphere of federal authority. If he is indeed 
within that ambit, the mandate of Ableran and Tnrblo requires that 
he bo beyond the reach of state process. Any other result would 
frustrate the principal of federal supremacy. 
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Although I do not pass upon the merits of his position, I 
am satisfied that the United States Attorney has shown that Leuci's 
demonstrable relation to the case of United States v. Posner , noted 
earlier, makes him an object of continuing federal concern. Leuci 
•?as the principal witness at trial, and a challenge to his credi¬ 
bility is the crux of Rosnor's now trial motion. The resolution of 
this question is of vital importance }>oth to the government and 
Mr. Rosner. Because the United States Attorney is entitled to pur¬ 
sue his ongoing investigation into Leuci's credibility, it folio*,/s 
that Lcuci falls within the sphere of federal authority as that 
term was defined in Ahlcnan and TarUo . He is therefore bovond 
the reach of any writ of habeas corpus issued by a state court. 

V. 

The Special Prosecutor has suggested several additional 
bases of state court jurisdiction. All of these contentions are 
easily net. 

Initially it is argued that the federal court would have 

the authority to grant the relief requested in this proceedina ’.’ere 

13/ 

it brought in the District Court in the first instance. For this 
proposition I am directed to 28 U.5.C. 5 1361 which confers upon 
the district court " original jurisdiction of any action in the 
nature of mandamus to compel an officer or employee of the United 

If 

States or any agency thereof to perform a duty owed to the plaintiff. 
I fail to see the relevance of this section where it is the state 
court's jurisdiction which is at issue. Fven were I to accept 
ola.ntiff's sweeping contention here, a natter of substantial 
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20 / 

doubt, it is clear that 5 1361 provides no jurisdictional basis 
for a state court and I likewise derive no authority therefrom 
under the doctrine of "derivative jurisdiction". 

Plaintiff next refers to New York Penal Code S5 195.05 

(Obstructing governmental administration) and 215.10 (Tampering 

with a witness) as "applicable state laws" whose standards have 

21 / 

been violated by the United States Attorney's Office. Quite aside 
from the fact that these are criminal statutes, they are plainly 
designed to grant the state courts authority to punish the offender, 
nrt to order the. production of witnesses. They clearly fail to 
provide any jurisdictional basis for the case at bar. 

The final argument presented by the Special Prosecutor is 
that both the state and federal courts have "inherent powers" to 
insure that their proceedings are not interfered with and to super¬ 
vise the administration of justice. For reasons previously stated 
I find no need to consider the "original" jurisdiction of the 
federal court in such natters. V'ith regard to the power of the stir 
court alluded to here, I have been unable to locate any authority 
for the granting of the relief sought nor has plaintiff directed 
t^e court’s attention to any statutes or cases in r-oint. 5S 750 
and 753 of the New York Judiciary Law, cited in the plaintiffs 
memoranda f merely grant the state court the power to punish for 
criminal or civil contcnnt. Such power would obviously come into 
play hero only after an order of the court had been duly issued 
and ignored. Contempt is no more than a tool to enforce the author¬ 
ity o r the court in natters where it has jurisdiction. To contend, 










therefore, that the jurisdiction itself is derived from the con- 
temnt statute begs the question. 

Conclusion 

The Special Prosecutor has failed to allege any jurisdic¬ 
tional basis for the granting of the relief nought. For all of 
the reasons previously stated, the order to show cause obtained 
fron Justice Jiurtagh is vacated and the plaintiff's action is dis¬ 
missed. 

SO OFFERED. 

Dated: May 13, 1974 
















Footnotes 


l/ S CC wnnni^m v. ■'.organ , 395 U.S. 102 (I960); Tennessee v-JDavi; 
100 U.S. 257 (1G79). 


28 U.S.C. § 1442 (a)! provides*. 


" (a) A civil ; 
in n State Cor 
nay be remove. 
United States 
the place vhc: 

(1) Any o 
thereof, or n 
color of such 
or authority 
apnrchension 
tion of the r 


action or criminal prosecution commenced 
Mrt aqainst anv of the following persons 
j by then to the district court of tne 
for the district and division embracing 
rein it is nending; 

officer of the United States or any agency 
:orson acting under him, for any act unc.er 
i office or on account of any right, title 
claimed under any Act of Congress for the 
or punishment of criminals or the colluc¬ 
re venue ." 


3/ The defendant Posner was coi \ -ted cf five of tho^eight counts^ 
h i „ .-onvirtion has leen af-xrmod by our Court o.. Appeal-., G- 
F??.d 1213 (2d*Cir. 1973). A petition for certiorari is now penam 
ir. the United States Suorene Court. 

^Organized Crime Control Act of 1970, Title V, provides: 

«g ec 501. The Attorney General of the United State.-* 
in authorised to provide for the security of Government 
witnesses, potential Government witnesses, and the 
families of Government witnesses and potential witnesses 
in legal proceedings against any person alleged to ..a\c 
participated in an organized criminal activity. 

"Sec. 502. The Attorney General of the United f.tc.t >s 
in authorized to rent, purchase, modify, or rerode 
' protected housing facilities and to otherwise offer to 
provide for th.c health, safety, and welfare o. vutac. 
and persons intended to be called as Government wit- 
nones, and the families o* v: nesses and person.* in¬ 
tended to lie called as Government witnesses in legal 
proceedings instituted against any person alleged to 
have Participated in an organised criminal activity 
whenever, in his judgment, testimony from, or a will- 
innner.s to testify 1>«, such a witness would place hi* 
life or person, or the life or person of a member ofc 
his familv or household, in joowardy. Any person 
availing himself of an offer by the Attorney General to 
use such facilities rnv continue to use such facili-tcv 
for as long as the Attorney General determines the 
jeopardy to his life or person continues. 


^ *» 















"See. 503. As used in thin title, 'Government' noana 
the United States, any State, the District of Columbia, 
the Commonwealth of Puerto Rico, any territory or 
possession of the Unite! States, any political sui'di— 
vision, or any department, agency, or instrumentality 
thereof. The offer of facilities tc; witnesses nay be 
conditioned by the Attcrney General upon reimbursement 
in whole or in part to the United States by any State 
or any Political subdivision, or any department, acrency, 
or instrumentalitv thereof of the cost of maintaining 
and protecting such witnesses. 

"Sec. 504. There is hereby authorized to be appropri¬ 
ated from time to tine such funds as arc necessary to 
carry out the provisions of this title." 


5/ 

In cases 
and indeed 
a federal 


like this one, Congress has decided that federal officers 
the federal government itself, require the protection of 
forum. Willingham v. Morgan, 395 U.S. 402 (1969). 


6 Consent is usually in the form of legislation (i.o. Federal Tort 
Claims Ar.t) . V.o such consent is asserted here. 


7/ 

7 See Larson v. Domestic £ rorcinn Corn , 337 U.S. 682 (1945); 
Leonhard^^—“U—^/TT72J-Tr;y fdti Cir. 197 3), cort._ d^ni-sd 
4121“ 9'-P (1573) ; McGuonrv v. Laird , 449 F.2d 60S (10th 
1971); Von Ilcnnic v. cTHr^cT 76 i. Y. S. 1 d 350 (Sup. Ct. , II. Y. I' 1 -,/). 

'• 8 / * * 

Mote, Developments in the La s T t Remed ies Against tae L nii.* , -i _ 

and its oT'TcTaifiT 7b Harv. L. Rev. ti') , o~'j 57)1 


V 


Plaintiff's Supplemental Memorandum, p. 13 


The order sinned by Justice Murtagh provided, in pertinent par-: 

"Upon a readi.no of the annexed affidavit of Special 
Assistant Attorney General Stephen J. Fallis; it is 

ORDURFD? that the United States Attorney for the 
Southern District of TIow York and the Chief United 
States Marshal show cause why an order of this Court 
should not he entered directinq then to produce 
Detective Robert Lcuci beroro a Grand Jury empanelled 
by this Court; and it is further 

ORUDRIID: that the United States Attorney for the Southern 
District of Hew York and the Chief United Statco Marshal 
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show cause why they should not desist from inter¬ 
fering with and preventing tno appearance and tc3tinony 
of Detective P.ohert Leuci before a Grand Jury empan¬ 
elled by this Court ...." 

Although it is not denominated an application for a writ of 
habeas cornus ad testificandum, the show cause order plainly seeks 
to require federal authorities to produce a person in their custody 
befo * a state grand jury. That is precisely the object of such 
a writ. 

Elsewhere in papers submitted to this court the Special Prosecute: 
claims that he simnly sought the opportunity to serve Leuci with a 
subnoena. Although such relief is nowhere requested in the show 
cause order, such omission is immaterial. Ablcman v. S oot h, in..ra, 
draws no distinction between vrrits of habeas corpus an<X ot.uer forms 
of state court process. 


^Seo. e.cr., tJarren, Federal end State Court I nter fere nce, 43 Ilarv. 
L.Pev. 34 5 (1930) ; note, Limitation s on State Ju dicial Interf• re: c- 
with Federal Activities, 51 Columbia L.Rev. 84 ( 1 95 lj"7 ArnoldT.'.c. 
Power^or htate Courts to Fnd oin Federal Of dicers ,\73 Yale L.J. liu:» 


V 

Ro! 4 


1 V. 


Connollv, 111 U.5. C24 (1C34); Ex parte Recall , 117 U.S. 
241 (Yc L r j) f Per art v. P hiddl o hoover , 247 r.Sunp. C3 (b.D.La. 19G5) ; 
United States" ex r'r-1.' fort"' 7 '’eissre.r , 319 F.Sunp. G93 (n.D. Ill. 


Unit 

\9Tot:-- ” 

In Fort, eunra, the federal court, 
issued an injunction restraining the 
corpus ad nrosequondun on a federal prisoner temporarily removed 
from another jurisdiction. 


citing Ablenan and Tarh ic , 
execution or a writ of Habeas 


13/ 

"5 650.30 


Securing attendance of prisoner in federal institutio 
as v.’itness in criminal action in the state 


1. uhon (a) a criminal action is pending in a court of rccori 

of this state by reason of the filing therewith of an accusatory^ 

instrument, or a errand jury proceeding has been commenced, and (’■) 
there is reasonable cause to believe that a person confined in a 
federal orison or other federal custody, either within or outside 
this state, possesses information material to such criminal action 
or Proceeding and (c) the attendance of such person as a v.’itness 
in such action or nrocoedina is desired by a warty thereto, a 
superior court, at. a tern held in the countv in which such action 
or proceeding is pending, mav issue a certificate, known as a wri‘ 

oC habeas corpus ad testificandum .addressed to the attorney sen'’ 

of the United States, certifying all such facts and requesting the 
attorney general of the United States to cause the attendance oi 
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such person as a witness in such court for a specified number of 
days under custody of a federal public servant. 

2. Such a certificate may be issued upon applicationoof either 
the peonlo or a defendant, demonstrating all the facts speci 

in subdivision one. 

3. Upon issuing such certificate, the court nay deliv* - i , ar 

cause or authorize it to be delivered, to the attorney c v tl of 
the United States or to his representative authorized tc tertai \ ) 

the request." 

14/ 

See also C.P.L. 5 500.30 and the accompanying commentary. 

15/ 

See 107n U.S. Code Cong, and Admin. Pews 4024. 

16 / 

18 U.S.C. 5 3149: 

"S 3149 Release of material witnesses 

If it appears by affidavit that the testimony of a 
person is material in any criminal proceeding, and if 
it is shown that it nay become impracticable to secure 
his presence bv subpoena, a judicial officer shall 
impose conditions of release pursuant to section 3146. 

No material witness shall be detained because of in¬ 
ability to comply with anv condition of release if tha 
testimony of such witness can adeouately be secured I’ 
deposition, and further detention is not necessary to 
prevent a failure of justice. Release may be delayed 
for a reasonable period of time until the deposition 
of the witness can be taken pursuant to the Federal 
Rules of Criminal Procedure." 

17/ 

The Special Prosecutor contends that were Louci arraioned as a 
material witness pursuant to f 3149, he would be entitled to bail. 
V/’ore he able to meet the bail e ixed, the argument continues, lie 
would at that point bo effectively free of federal constraint and 
thus amenable to state process. in the present posture of the case, 
that objection is purely hypothetical and one which I accordingly 
need not consider. 

10 / 

Plaintiff's Supplemental Memorandum, p. 12. 

19/ 

Emphasis addei. 

20 / 

Traditional teaching views mandamus as appropriate solely to 
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compel officials to comply with the law when no judgment or dis¬ 
cretion is involved in that compliance (i.e. ministerial duties). 
Although this nrincinle has been somewhat opened to question in 
recent court decisions,it remains undisputed that S 13C1 only cre¬ 
ates a means of enforcing a duty owed to one by a government offici 
and a plaintiff who fails to establish such a duty will be denied 
mandamus relief by the federal courts. Leonhard v. Mitchell, 473 
F.2d 709 (2d Cir. 1973) , cert, denied 4l£ U.S. 549 (1973TT 

21 / 

Plaintiff's Memorandum, p. 2; plaintiff's Supplemental Memorandum 
pp. 2-3. 
























